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CASE HISTORY

The claimant timely appealed a February 11, 2016 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 1, 2015. He last worked on Monday, January 25, 2016. He worked full time as a bar manager. 

The employer was dissatisfied with the claimant’s work performance. Specifically, the employer believed the claimant was routinely late for work, late with monthly inventory reports, he was often clocked in but no on the premises and he was frequently rude to patrons and coworkers. The general manager admitted that he overlooked a great deal of the claimant’s behaviors. However, he also alleged that he verbally counseled the claimant regarding the deficiencies several times. The claimant denied the allegations were true, and he denied being counseled or warned. 

The claimant worked the day shift on the weekend of January 23 & 24, 2016. His shift ended at 5:00 p.m. The general manager was off work that weekend. However, he received verbal complaints while he was off work that weekend about the claimant’s demeanor in the bar. 

On Monday, January 25, 2016, when the general manager returned to work, he talked to several staff members and solicited written accounts of the claimant’s behavior. In the written complaints, staff members alleged that the claimant boasted that he was still drunk from the night before; he cursed and told patrons to order their drinks now because he was not going to get up and serve them again, and he consumed alcohol with employees while on duty. The general manager considered the complaints the last straw; he discharged the claimant for inappropriate behavior toward customers and coworkers. 

The claimant denied the allegations and noted that the alleged events occurred at closing, which was after his shift had ended. He admitted that he consumed alcohol in the bar with patrons after his shift ended, and he was no longer on the clock.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its customer service and/or performance standards. Furthermore, there is no dispute that a worker who delivers poor customer service acts in opposition to the employer’s interests. 
However, in order to show misconduct, the employer must present substantial evidence that the poor customer service and/or failure to perform was intentional and willful. 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r . Dec. 99 1118, August 26, 1999.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

“It should be obvious that a witness who testifies under oath, is subject to perjury penalties, and is open to cross examination is generally a more reliable witness than one who gives statements verbally to a third party….  Some of those statements by the employer's witnesses were second hand in nature, or that which was based on things they had heard another person say, and were then presenting as factual. When such evidence is challenged by a witness giving sworn testimony, it must be given very little credence.”  Grant,  Comm’r. Dec. 9324310, January 19, 1994.
This case turns on the sufficiency of the evidence. The employer failed to present any witnesses with firsthand knowledge of the events. The general manager’s testimony about what staff told him and the written statements in the record are considered hearsay evidence, which is insufficient to overcome credible sworn testimony. 

The claimant’s sworn testimony that the allegations were false, and he was not even on duty at the time they are alleged to have occurred was not unreasonable, and there was no substantial evidence to the contrary.  Therefore, the employer failed to establish that the claimant knowingly or willingly acted against its best interests. 

For unemployment insurance purposes, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on February 11, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending January 30, 2016 through March 5, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on March 4, 2016.





           Kynda Nokelby





  Kynda Nokelby, Appeals Officer

