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CASE HISTORY

The claimant timely appealed a February 9, 2016 determination that denied benefits under AS 23.20.379(a)(1) on the ground that she quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if she was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on November 2, 2015. She last worked on December 28, 2015. She worked four hours per day, seven days per week as a personal care attendant (PCA) for one elderly client. 

The client hired the claimant, and directed an outside agency (Helping Hands Health Care) to issue the claimant’s paychecks. The claimant never worked for any other clients or had any other contact with Helping Hands Health Care.  

The claimant had been sick with a respiratory flu for several days. The claimant worked, despite being sick and the client caught the claimant’s flu. The claimant had gone to the doctor, and symptoms were improving. She completed her shift on Monday, December 28, 2015. 

On Tuesday morning, December 29, 2015, the claimant was getting ready to leave for work when the client called and told her she did not need to come back; she hired another PCA. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) was discharged for misconduct connected with the insured worker’s last work.


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. 

The claimant did not have the choice to continue working for the client. She did not voluntarily quit work, she was replaced because she was frequently ill, which is not misconduct for unemployment insurance purposes. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work, and the disqualifying provisions of AS 23.20.379 do not apply. 

DECISION

The determination issued on February 9, 2016 is REVERSED and MODIFIED from a quit to a discharge. Benefits are ALLOWED under AS 23.20.379(a)(2) for the weeks ending January 9, 2016 through February 13, 2016, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on March 8, 2016.
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                    Kynda Nokelby, Appeals Officer

