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APPEAL TRIBUNAL DECISION

Docket No. 16 0240

Hearing Date: March 29, 2016
CLAIMANT:
IRA COBB
CLAIMANT APPEARANCES:
ESD APPEARANCES:
Ira Cobb
None

CASE HISTORY

The claimant timely appealed a February 3, 2016 determination that denied benefits under AS 23.20.379(b).  The issue is whether the claimant had good cause to refuse an offer of suitable work. 

FINDINGS OF FACT

The claimant filed his new claim for unemployment insurance benefits on February 16, 2015. He stopped filing claim certifications in June 2015 when he returned to work. He reopened his unemployment claim effective December 6, 2015. At that time, he last worked for Alaska Industries on November 10, 2015. 
On November 30, 2015 at 7:16 p.m., the employer called the claimant about a job scheduled for the next day. The employer asked the claimant if he could report to work early the next morning for a job. The claimant explained that his tools were at his mother’s house in Big Lake, but he could pick them up the next morning and report to the job site by 9 a.m. The supervisor decided to call someone else because he wanted someone who could report at 6 a.m. The claimant asked if he could work the day after but the employer declined.

The claimant was working on building a shed at his mother’s house. He left his tools at her house that evening because he did not think the employer would call him that night for work the next day. The claimant’s mother lived about an hour from the claimant. The claimant was willing to take the job, but he needed to get his tools in order to do the work. 
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(b) An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause

(1) to apply for available suitable work to which the insured worker was referred by the employment office; or

(2) to accept suitable work when offered to the insured worker.

8 AAC 85.410 provides, in part:

(b) 
To determine if the wages, hours, or other conditions of work offered to a claimant are substantially less favorable to him  that those prevailing for similar work in the locality, the following standards apply: 



(1) 
similar work is work which is similar in the operations 




performed, the skill, ability and knowledge required, and the 



responsibilities involved. A judgment of similar work will not 



be based on job title, hours of work, wages, permanency of 



the work, unionization, employee benefits, or other 




conditions of work; 



(2) 
the locality of the work offered to a claimant is the area 



surrounding the offered work and is comprised of those 



establishments which normally use the same labor supply 



for work similar to the offered work; 



(3) 
the prevailing wages, hours, or other conditions of work are 



those under which the greatest number of workers are 




employed in similar work in the locality; however, if the 



greatest number of workers employed at the same rate is not 


at least one-third of the total employed, then the prevailing 



rate will be expressed as the weighted average of the total 



number of rates; 



(4) 
a condition of work offered to a claimant is not substantially 



less favorable than that prevailing for similar work in the 



locality if the difference between the condition of the offered 



work and the prevailing condition is minor or technical, or 



would have no adverse effect on the claimant. Wages for 



work offered to a claimant are substantially less favorable 



than those prevailing if the offered rate is less than 90 




percent of the prevailing rate.

8 AAC 85.420 provides, in part: 

(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing 


suitable work without good cause, or for a failure to apply for                            suitable work to which he was referred by the employment office, if                    the offer of work, or referral to work was properly made. An offer of                    work or referral to work is properly made if……


(c)
Refusal of an offer of work includes

(1) refusal of a job offer from an employer or from an agent of     the employer having authority to hire; 

(2) action by the claimant which causes the employer to             withhold a job offer; or



(3)
after acceptance of a job offer, a failure to report to work on                               the first scheduled day of work. 

CONCLUSION

Under AS 23.20.379(b) a claimant is disqualified from receiving unemployment insurance benefits if he refuses an offer of suitable work. 
The Division’s Benefit Policy Manual § SW 5-1(A), states in part:
Note 3: There is no issue if the claimant refuses or precludes the work during a week in which the claimant did not file for benefits.
The claimant was not filing for unemployment insurance benefits during the week in question. Therefore, regardless of whether he refused work or not, the disqualifying provisions of AS 23.20.379(b) do not apply.
DECISION

The determination issued on February 3, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending December 26, 2015 through January 30, 2016, if otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on March 31, 2016.
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