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CASE HISTORY

The claimant timely appealed a February 8, 2016 determination that denied benefits under AS 23.20.379(a)(2) on the ground that he was discharged. The issue is whether the claimant was discharged for misconduct connected with the work of if he voluntarily quit suitable work without good cause.
FINDINGS OF FACT

The claimant began work for the employer on November 20, 2015. He last worked on December 21, 2015. He worked full time as a dishwasher. 

The claimant read and signed an acknowledgement of the employer’s policies, which included a zero tolerance for alcohol and drug use. He also understood that the weekly work schedule was posted by Wednesday at 3:00 p.m. for the following week, and it was his responsibility to check his work schedule. 

On December 21, 2015, the claimant reported to work at 11:00 p.m. His manager interacted with him at the beginning of his shift; he appeared normal at that time. However, an hour or two into his shift, the manager noticed that he smelled like alcohol, his eyes were red and glassy, he slurred his words and he stumbled as he walked. He continually approached her to talk about work issues, and he was not performing his job duties; she told him to get back to work. 

At approximately 1:00 a.m., the manager noticed the claimant had left. He did not clock out, his job duties were not complete, and he did not tell anyone he was leaving. His shift usually ended at approximately 4:00 a.m. or 5:00 a.m. 
On December 22, 2015, the claimant was scheduled to work from 4:00 p.m. to 11:00 p.m. The manager intended to discuss the claimant’s disappearance from work the night before when the claimant arrived and offer him an opportunity to explain his circumstances before making a decision to terminate his employment. 
At approximately 3:00 p.m., the claimant arrived at the restaurant to pick up his paycheck and check the work schedule. He admitted in the hearing that he “had a beer with breakfast” before going to the restaurant. The manager noticed again that the claimant smelled like alcohol, his eyes were red and glassy, he stumbled as he walked, and he slurred his words as he spoke. Upon seeing the claimant’s demeanor; the manager decided to discharge the claimant. 

The claimant agreed to sign what the parties referred to as a voluntary termination form. However, the claimant did not intend to quit work on 
December 22, 2015. 
Exhibit 1, page 14 shows that the employer normally uses Work Safe to administer drug and alcohol screenings when it suspects a worker might be intoxicated or under the influence of drugs. However, the claimant in this case decided not to test the claimant because “it was obvious that he was intoxicated.”
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

There are some situations in which it is difficult to determine whether the separation was a termination or a voluntary leaving, as both the employer and the worker made some remark or took some action that contributed to the separation.

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  

The claimant did not have the choice to continue the employment relationship beyond December 22, 2015. Therefore, he did not voluntarily quit work, he was discharged. 

“The claimant was held to have been discharged for misconduct where the employer had reasonable grounds to believe that he was drug-impaired and had used drugs on the job. Perez, Comm. Dec. 87H-UI-194, December 31, 1987.”

In Berlin, Com. Dec. 95 3110, May 31, 1996, it was held that an employee fired for violating an employer’s policies was not fired for misconduct where the employer sent mixed messages by sometimes condoning similar behavior. While the employer may have had good cause to discharge the claimant in the instant matter, we hold that her conduct does not rise to the level of misconduct connected with the work. 
The Tribunal does not dispute the employer’s right to discharge a worker who fails to meet its standards of behavior. Furthermore, the employer’s observation of the claimant’s demeanor and its belief that the claimant was intoxicated on December 21, 2015 and December 22, 2015 was reasonable. However, it was unreasonable to instruct an intoxicated worker to “get back to work” one night and then discharge him for that same offense the following day, especially since he was not warned at the time of the first observation. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION

The determination issued on February 8, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending December 26, 2015 through January 30, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on March 17, 2016.
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