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CASE HISTORY

The claimant timely appealed a February 26, 2016 determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on February 8, 2016. He last worked on February 15, 2016. He worked full time as a cook/housekeeper on remote oil platforms. The claimant was a fill in relief worker. When he was called to work, he usually worked one or two weeks on the platform.  

On February 15, 2016, the claimant completed his shift at the Dolly Varden platform, which was an offshore drilling rig. Approximately one hour before the claimant’s scheduled helicopter arrived at the platform, the operations manager called him and told him to report to the Swanson River Road platform by 3:00 p.m. that afternoon. Getting from the heli-pad in Nikiski to the Swanson River platform involved an extensive drive, including 40 miles of gravel road. The claimant and his wife share a vehicle, and his wife was working that day. 

The claimant explained that he had no way to get from the helipad to the platform in an hour and a half because he did not have a vehicle. He asked the employer if he could report the following day. The employer said, “NO, you have to be there at 3:00 p.m. today or you will no longer have a job.” The claimant did not report to the Swanson River platform, and he never contacted the employer after 
February 15, 2016 for any other assignments.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987.

An employee cannot “voluntarily quit” a job unless he intends to quit work.
“As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).
The claimant in this case did not intend to quit his job. He was given an ultimatum that was impossible for him to complete. He asked the employer to allow him to report the following day but his request was denied. At that point, the claimant no longer had the option to continue employment. 

Therefore, the claimant did not voluntarily quit work; he was discharged, and there was nothing in the testimony to support that he intentionally acted against the employer’s interest. The claimant was discharged for reasons other than misconduct. 

DECISION

The determination issued on February 26, 2016 is REVERSED and MODIFIED from a quit to a discharge. Benefits are ALLOWED under AS 23.20.379(a)(2) for the weeks ending February 20, 2016 through March 26, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on March 25, 2016.
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