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BENEFIT PAYMENT CONTROL
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DIVISION APPEARANCES:
Reina Mercedes Cumba
Steven Kinzie

Eduardo Cumba
Spanish Interpreter: Roger #8725

CASE HISTORY AND FINDINGS OF FACT

The claimant filed an appeal against a  December 15, 2015 determination that denied benefits unemployment benefits under AS 23.20.378, and  reduced benefits under AS 23.20.360 on the ground that the claimant was not available for full time work while receiving unemployment benefits and that she did not properly report her wages during a period she worked and claimed unemployment benefits. She was held liable for the repayment of benefits under AS 23.20.390. 
The claimant filed a new claim for unemployment insurance on January 22, 2015. At about that same time, she was diagnosed with breast cancer. In February 2015, she had surgery and began receiving cancer treatments, which continued through April 2016.  The claimant stopped filing claim certifications after August 3, 2015 when her unemployment benefits exhausted.
On December 14, 2015, the claimant spoke with an investigator over the telephone with a Spanish interpreter provided by the Division. The investigator told the claimant she would get his decision in the mail within the next few days and told her that she had the right to appeal the determination. The investigator could not recall if he told the claimant she had thirty days to file the appeal to be considered timely.
On December 14, 2015, the claimant received a phone call from the Dominican Republic about her father being very ill. Within a few days, the claimant went to the Dominican Republic to visit her father. The claimant had someone checking her mail but that person could not read English. 

On January 20, 2016, the claimant returned from the Dominican Republic. Soon after, she found the determination regarding her unemployment claim that was issued on December 15, 2015 in her stack of mail. The claimant did not understand the determination because she does not read English, she has learning disabilities and there are few resources in Cordova, Alaska to get help with such matters. She did not remember the name of the investigator she spoke with or how to reach him. She called the unemployment office several times but had difficulty with the phone disconnecting and obtaining an interpreter to help her.  
In February 2016, the claimant called the Division’s Audit and Recovery office and with the assistance of a Spanish interpreter made arrangements to repay the overpaid benefits. The Division representative did not advise the claimant that she could appeal the determination at that time. The claimant did not recall or understand that she had the option to appeal the determination.
The claimant tried to find other individuals in Cordova, Alaska to assist her with her unemployment claim. She did not understand what happened or why her benefits were denied. In mid-March, the claimant’s mother called the claimant’s estranged husband from the Dominican Republic and asked him to please help her daughter, and he agreed.

The claimant’s spouse began sorting through her mail and with his limited English abilities tried to determine what happened with her unemployment claim. The claimant was back to work and had difficulty finding time to call the Division during the available phone times.
On April 5, 2016, the claimant called the Division again and, with the help of a Spanish interpreter, spoke with a representative who explained what happened with her claim and encouraged her to appeal the determination. The claimant was transferred to the Appeals office, and her Appeal was processed that same day, which was three and a half months after the determination was issued.

PROVISIONS OF LAW

AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.
(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

An appellant has the burden to establish some circumstance beyond her control prevented the timely filing of the appeal. 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

While a language barrier is not usually a valid excuse for failing to comply with the instructions noted on the Divisions determinations, it may establish a quantum of cause for the delay in filing a timely appeal. While the delay in filing this appeal pushed the boundaries of reasonability, the claimant’s personal issues were extenuating. The claimant not only had a language barrier but she was undergoing cancer treatment and dealing with a sick parent at the time the determination was issued. Furthermore, the claimant’s limited educational proficiency, her lack of resources, and her medical condition were mitigating factors in the delay in filing her appeal. Therefore, the Tribunal chooses to give the claimant the benefit of the doubt and finds that she filed her appeal as soon as reasonably possible under the circumstances. 
DECISION

The claimant’s appeal from the notice of determination issued on December 15, 2015 is ACCEPTED as timely filed.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on June 9, 2016.







      Kimberly Westover






      Kimberly Westover, Appeals Officer

A new hearing notice will be issued to the parties with a new date and time for the hearing. The parties should take note of the specific instructions listed at the bottom of the form. If either party has not received a new hearing notice within 10 days, contact the Appeals office immediately for information regarding the hearing. 

