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CASE HISTORY

The employer timely appealed a March 11, 2016 determination that allowed the claimant’s unemployment insurance benefits without disqualification under 
AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in July 1999. He last worked as a tug boat captain on February 18, 2016. He normally worked seven days per week, four weeks on and four weeks off.  
On February 4, 2016, the claimant was operating a 40 foot tug boat in the Valdez Marine Terminal. The vessel had two control locations; the wheelhouse on the main deck, and another on the top deck. The claimant was on the top deck operating the controls as he was maneuvering the tug. He noticed that the main deck where his deckhands would be tying up to another vessel was icy. The deckhands were inexperienced and preoccupied, so the claimant left the top deck to run below and salt the main deck. When he left the top deck, he inadvertently left the tug in gear, rather than in neutral. The gear lever is tilted at an angle that sometimes makes it appear as if the lever is in neutral; the claimant thought the vessel was in neutral when he left the top deck. As the claimant was salting the deck, a mate yelled that the tug was still in gear. The mate quickly tried to put the tug in neutral from the wheelhouse controls. However, the controls were locked and could only be operated from the top deck. 

The mate was in the claimant’s path; he could not get to the top deck in time to prevent the tug from colliding with the Valdez dock. There were no injuries but the collision caused $50,000 in damages to the tug and the Valdez dock.
This was the first accident in the claimant’s career. He understood that a captain should never leave vessel controls unattended. He did not dispute that he made an error in judgment trying to overcompensate for an inexperienced crew. 
The claimant reported the accident immediately as required. He was placed on another vessel to complete the rest of his four week rotation. His last day of work was February 18, 2016. 

On February 26, 2016, during his regular time off work, the employer called the claimant and notified him that an investigation had been conducted, and the employer felt he was grossly negligent; he was terminated. The claimant filed a grievance with his collective bargaining unit. 
On March 2, 2016, the claimant opened an unemployment insurance claim and began filing claim certifications for benefits. 

On April 2, 2016, as a result of a settlement between the employer and the Company Masters, Mates and Pilots Union, the claimant was rehired. However, he was demoted to a Chief Mate position for at least a one year period. 
The claimant stopped filing for unemployment insurance benefits at that point. 
On April 9, 2016, the claimant filed his last claim certification for unemployment insurance benefits. He reported his earnings for the weeks when he filed his claim certifications. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant, concerned for the safety of his inexperienced deck hands, became distracted by another task and made a mistake; he left the vessel controls unattended and in gear. There was no dispute this was a serious mistake that was costly to the employer and could have resulted in serious injury. What must be decided is whether the claimant’s actions constitute misconduct or if the mistake was an isolated instance of ordinary negligence. 

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.
The Tribunal does not dispute an employer’s right to discharge a worker who fails to perform the essential functions of his job. However, the claimant in this case was not recklessly or wantonly indifferent to the results of his actions. He honestly believed that the vessel was in neutral, and he could get to the wheelhouse controls quickly. Therefore, his conduct, albeit negligent, is consistent with a single instance of “ordinary negligence” and not “repeated” or “gross negligence.” The claimant was discharged for reasons other than misconduct.  
DECISION
The determination issued on March 11, 2016 is AFFIRMED. Benefits are ALLOWED for the weeks ending March 5, 2016 through April 9, 2016, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on April 29, 2016.
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