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CASE HISTORY

The employer timely appealed an April 19, 2016 determination that allowed the claimant’s unemployment insurance benefits without disqualification under 
AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on December 18, 2012. He last worked on April 13, 2016. At that time, he worked full time as a program manager at the employer’s Anchorage office. 
The employer provides in home care services to disabled clients by arranging qualified care providers and facilitating Medicaid payments through a third party contractor. 

The claimant began work as a program associate in Anchorage. He was promoted to a program manager position. He was responsible for oversight of consumer direct care. He relocated to the Kenai office in July 2013. He received good evaluations and positive comments during his tenure in the Kenai office. 

On July 1, 2015, the claimant agreed to transfer to the Anchorage office as a program manager. The employer considered the claimant knowledgeable and capable. There were no issues with the claimant’s performance for the first few months of his employment in Anchorage. 
However, the employer had concerns about the claimant’s job performance and his behavior after just a few months, specifically his ability to communicate appropriately and effectively. The parties agreed the employer never discussed its concerns with the claimant. 

On February 22, 2016, the claimant received an email from a Xerox representative who handled Medicaid billing for the employer about a billing problem. The claimant called the billing department and asked for the documents he would need to resolve the issue. The billing department manager told the claimant the documents were in the human resource department. The claimant went to the human resource manager and asked her to look for the documents. She explained that she was in the middle of a time sensitive project. The claimant went back to the billing manager’s office and demanded that the billing manager go with him to human resource manager’s office. The claimant was visibly upset and yelling as they walked down the hall. He demanded the human resource manager find the hard copy documents immediately. The claimant’s frustration elevated, he began yelling that the process was absurd. The human resource manager and the billing manager told the claimant numerous times to calm down, stop yelling, go back to his office and let the matter go. The claimant continued to yell, argue and make demands of the billing manager and the human resource manager for more than three hours. The billing manager finally locked his office door. The human resource manager told the claimant to stop; she did not want to discuss the matter any further, to go back to his office or go home. 

The claimant called his supervisor, who was the program director, before he left for the day to report what had happened. He admitted that he handled the situation poorly. Then he returned to the human resource manager’s office to apologize, which escalated into another heated conversation. The human resource manager told the claimant several times to stop and leave her office. Finally, she told him to shut up and go to his office or go home. 

On February 23, 2016, the claimant apologized again to the human resource manager and the billing manager. He admitted that his actions were inappropriate and unprofessional. He spoke with the program director twice that day about the incident. The program manager told the claimant that he needed to approach his peers without accusation or blame and in a professional manner.  The program director did not issue the claimant a written warning, at that time because he was preparing for a trip to Canada. He was out of the office for an extended period of time. 

On March 16, 2016, the claimant filed a grievance against a coworker he believed harassed him and created a hostile work environment. He filed his grievance with the human resource manager. The grievance stated that Karletta (a quality assurance manager) told several employees that the claimant was not doing his job, and she was going to get him fired. The claimant believed the harassment was based on his sexual orientation. 
The human resource manager accepted the claimant’s grievance and agreed to investigate the complaint.

On March 24, 2016, when the program director returned to the office, he met with the claimant and again voiced his concern about the manner in which the claimant approached his peers. The program director reiterated that the claimant needed to stop focusing on blaming others and stop being confrontational with coworkers.  
On March 25, 2016, the program director emailed the claimant a written disciplinary notice documenting the events that occurred on February 22, 2016 and the discussions that followed. 

On March 28, 2016, the claimant responded to the program director’s email. He questioned why the written disciplinary action was issued right after he filed his grievance and why he was the only one written up for the incident. He told the program director he felt singled out and retaliated against. The program director explained he did not supervise the other two individuals involved; discipline of those individuals would be up to their supervisors. The program director also explained that he had no idea the claimant had filed a grievance. 

On March 31, 2016, the claimant, his assistant and the human resource manager were involved in another dispute regarding a name change error. The provider was required to go to the employer’s office to sign documents for the name change. The provider went to the employer’s office to sign the necessary documents. While she was in the office, she expressed how upset she was about being inconvenienced. She asked the claimant how the error occurred and who was responsible. The claimant told the provider it was a data entry error that should have been detected by the human resource department. The claimant called the human resource manager from the conference room with his assistant and the provider present (on speaker phone) and asked how to fill out the forms correctly so the provider would get paid. The human resource manager was irritated because she had just explained the process to the assistant and the claimant, as the program manager, already knew how to process the forms. When the human resource manager realized she was on speaker phone, she became even more upset. She felt the claimant’s focus was on blaming her for the error, and he was involving the parties in the dispute rather than the resolution. 
After the call ended, the claimant went to the human resource manager’s office. He asked why she was upset. The human resource manager told the claimant she did not want to discuss the incident; she was too upset. However, the claimant persisted, which led to a closed door meeting. The claimant persisted because his supervisor’s instruction to correct his behavior was fresh in his mind, and he did not want to get written up again. He did not want things to escalate to the level they had on February 22, 2016. However, the claimant was so loud during the meeting that staff summoned a director and said, “You better go check on the human resource manager, Donny is at it again.”  During the meeting, the human resource manager reiterated that she was upset because the claimant (as the program manager) should have simply apologized to the provider for the mistake, processed the forms and moved on. 
On April 1, 2016, there was another issue regarding a care provider. When Xerox attempted to process the provider’s timesheets, they were rejected because the provider’s CPR and First Aid certifications were expired. The error had not been detected sooner because of a data entry error. The provider was upset that she was not going to get paid for two weeks of work and asked claimant for an explanation. The claimant told the provider that the human resource department made a data entry error. The provider asked to speak to the human resource department to complain. The claimant transferred the provider to the human resource manager. The provider told the human resource manager that the claimant said human resources had “messed it up, they were incompetent.” 
The human resource manager reported the incident to the claimant’s supervisor and the executive director. The claimant denied calling anyone incompetent. 
On April 6, 2016, the claimant met with the human resource manager, his supervisor and the executive director about the disposition of his grievance. The human resource manager explained that she was unable to substantiate the complaint, and the grievance was closed. 

On April 7, 2016, the executive director received an email complaint from a volunteer staff member who witnessed the March 31, 2016 incident. In the email, the volunteer staff member expressed his concern that the claimant’s loud, aggressive behaviors were escalating and created a hostile work environment for everyone.  
The executive director and the claimant’s supervisor felt that, as a program manager, the claimant was held to a higher standard of conduct, and the claimant had continued to place blame and initiate loud argumentative conversations after several warnings. 
On April 14, 2016, the employer discharged the claimant for violating its code of professional conduct. 
On April 18, 2016, the claimant filed a retaliation complaint against the employer with the Alaska Equal Employment Opportunity Commission.  He believes his discharge was retaliation for filing a grievance against his coworker. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Although the claimant argued that his warning and his discharge were acts of retaliation for filing a grievance against a coworker. However, there was no evidence to support the allegations. 

When a discussion between coworkers reaches a point that staff feel compelled to lock their office doors and call on other staff members to intervene, there is a problem. As a program manager, the claimant was held to a higher standard of conduct, especially regarding customer complaints, dispute resolution and demeanor with his coworkers. It was not unreasonable for the employer to expect the claimant to simply apologize for any errors that might occur and resolve an issue without placing blame, yelling or transferring angry callers.  

Any misunderstanding the claimant might have had regarding how seriously the employer considered his actions on February 22, 2016 were clarified when he received his supervisor’s written warning on March 28, 2016. 

The claimant violated the employer’s standards of conduct on March 31, 2016 by engaging three parties in a dispute that he could have resolved alone and by disrupting the entire office with a loud, heated discussion that the human resource manager clearly stated she did not wish to have. He violated the employer’s standard of conduct once more on April 1, 2016 when he blamed the human resource department for an error and then transferred an angry care provider to the human resource office rather than taking the complaint himself. 

Therefore, the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on April 19, 2016 is REVERSED. Benefits are DENIED for the weeks ending April 16, 2016 through May 21, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on June 8, 2016.





           Kynda Nokelby





  Kynda Nokelby, Appeals Officer

