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CASE HISTORY
The claimantfillin "" \d "" timely appealed a May 18, 2016fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.378 on the ground that he was not available for full time work during weeks that he traveled. The determination also denied benefits under 

AS 23.20.387 and held the claimant liable for an overpayment of benefits, including penalties under fillin "" \d ""

fillin "" \d ""AS 23.20.390.  

The claimant does not dispute the disqualifications under AS 23.20.378; he was not available for full time work during weeks that he traveled. The issues are whether the claimant

· intentionally withheld material information about his travel in order to receive unentitled benefits, and

· is liable to repay unentitled benefits, including penalties.


FINDINGS OF FACT
The claimant is a volunteer firefighter with the Bureau of Land Management. He lives in Fairbanks, Alaska. He works seasonally and files for unemployment insurance benefits when he is out of work. 

On November 5, 2015, the claimant opened his most recent unemployment insurance claim with Alaska via the Internet. He registered for work and posted a resume online with the Alaska Labor Exchange System (ALEXsys) at the time he opened his claim. He received an unemployment insurance claimant handbook that contained detailed filing instructions.

On November 30, 2015, the claimant traveled to New Mexico to see his grandmother who was hospitalized. He returned to Alaska after his grandmother was released from the hospital on December 2, 2015. 

On December 10, 2015, the claimant’s grandmother passed away. He traveled to New Mexico again to attend his grandmother’s funeral, which was held on December 12, 2015. He stayed in New Mexico until sometime after Christmas. 

Shortly after Christmas, the claimant flew back to Fairbanks to get his girlfriend. On December 30, 2015, the claimant flew to Las Vegas with his girlfriend for a personal vacation. During that trip, personal family matters arose, and the claimant drove from Las Vegas to Utah, Colorado, Arizona and New Mexico attending to family matters. He returned to Fairbanks, Alaska on January 14, 2016. 

During all of the weeks that the claimant traveled, he filed claim certifications for unemployment insurance benefits via the Internet. Each week, he was asked a series of yes or no questions to determine his eligibility for benefits. 

The claimant answered, “YES” to the question, “Were you available for full time work?” The claimant answered, “NO” to the question, “Did you travel?” He certified that his answers were true and correct, and he received unemployment insurance benefits for each of the weeks in question based on his answers to the questions on the claim certifications. 

The claimant was searching for work in Alaska via the Internet and conducting telephonic employer contacts with employers in Fairbanks during his travels. However, he did not search for work with any employers in the area of his travel, and he did not report his travel to the Division at any time. 

The claimant does not dispute the denial of benefits or the disqualifications imposed under AS 23.20.378. However, he maintains that he did not intentionally provided false information regarding his travel. He believes he misinterpreted the question, “Did you travel?” to mean “Were you available for work and ready to accept work while you were traveling?” He also believes he must have systematically checked boxes on the claim forms without really paying attention to the questions because of the stress of his circumstances. 

PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
The claimant’sfillin "" \d "" contention that he did not fraudulently withhold material facts for the weeks in question is without basis. The question regarding travel is clear and unambiguous--"Did you travel?" There is no misunderstanding this simple question, especially since there was a separate question on the claim form that asked, “Were you available for full time work?” 
“We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….” Thalmann, Comm’r. Dec. No 95 0034, 
May 30, 1995.  
Based on the above, the claimant knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. He is liable for the overpayment including penalties.


DECISION
The determination issued on May 18, 2016fillin "" \d "", is fillin "" \d ""AFFIRMED. Benefits are DENIED pursuant to AS 23.20.378fillin "" \d "" for the weeks ending December 19, 2015 through January 16, 2016. Benefits are DENIED fillin "" \d ""pursuant to AS 23.20.387fillin "" \d "" for the weeks ending December 19, 2015fillin "" \d "" through January 16, 2016, and for the weeks ending May 21, 2016, through December 10, 2016fillin "" \d "".  
The claimant remains liable for the overpayment including penalties pursuant to AS 23.20.390.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on June 21, 2016fillin "" \d "".




    
         Kynda Nokelby
                                  

Kynda Nokelby, Appeals Officer

