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CASE HISTORY

The claimant timely appealed a May 19, 2016 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The superintendent hired the claimant to work primarily in Maple Valley, Washington, which was approximately 40 miles from the claimant’s residence. However, the work in Maple Valley was not scheduled to begin for two weeks, so the superintended offered to give the claimant work in Bellevue for two weeks until the Maple Valley project started. The claimant agreed. The superintendent told the claimant he would contact him by cell phone with his first work assignment. 

On Sunday evening, March 20, 2016, the superintendent sent the claimant a text message telling him to report to the Bellevue worksite Monday, March 21, 2016 at 7:00 a.m. He was scheduled to work full time as a dozer operator. 
The worksite in Bellevue was approximately 60 miles from the claimant’s home. The claimant was unfamiliar with the commute from Roy to Bellevue. He assumed it would take approximately an hour and a half to commute to the worksite. 

On March 21, 2015, the claimant left home at 4:45 a.m., which gave him two hours for the commute; he wanted to be at least 15 minutes early for work. However, the claimant was stuck in stop and go, bumper to bumper traffic for over three hours. He called the superintendent’s cell phone three times to report that he would be late. The superintendent’s cell phone rang with no answer. There was no option to leave a voice message. The claimant had never been given any other number to contact the employer.  

The claimant arrived at work at 7:30 a.m. He immediately put on his safety gear and asked the foreman for instructions. The claimant went to the bulldozer he was instructed to operate, he climbed in and started the bulldozer. As he was searching for the handbrake, the owner approached him and yelled at him three times to get out of the machine. The claimant climbed out of the bulldozer, and the owner climbed in.  As the owner was operating the bulldozer, the claimant was talking to the superintendent and remarked, “Wow, he doesn’t even give his equipment time to warm up.” The owner finished what he was doing and approached the claimant again. The owner told the claimant twice, “You were late.” The claimant explained the traffic problem, and the owner repeated, “You were late.” The claimant asked the owner, “What should I do, leave?” The owner said, “Yes, that would be good.” The claimant was discharged for being late to work on his first day. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its attendance standards. However, not all cases of absence or tardiness constitute misconduct for unemployment insurance purposes. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r. Dec. 9225438, June 18, 1992. 
The claimant was credible; his actions were reasonable. He thought he left home early enough to make it to work not just on-time, but early.  There were several mitigating factors to his tardiness that were beyond his control, and he made reasonable attempts to notify the superintendent that he would be late. Therefore, his one-time tardiness is not considered misconduct for unemployment insurance purposes. 

The claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on May 19, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending March 19, 2016 through April 23, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on June 17, 2016.
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