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CASE HISTORY
The claimantfillin "" \d "" timely appealed an April 27, 2016fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.375 on the ground that he failed to provide accurate information about his physical location, which was necessary to determine his eligibility for benefits during the weeks ending November 21, 2015 through March 19, 2016. The determination also denied the claimant’s benefits under fillin "" \d ""AS 23.20.387 and held himfillin "" \d "" liable for an overpayment of benefits, including penalties under 
AS 23.20.390.  

The parties stipulated that the denial of benefits under AS 23.20.375 was improperly applied during the week ending November 21, 2015 but properly applied for the weeks ending November 28, 2015 through March 19, 2016. 

The issues for the hearing are whether the claimant

· intentionally withheld material information about his physical location during weeks claimed in order to receive unentitled benefits, and

· is liable to repay unentitled benefits, including penalties.


FINDINGS OF FACT
The claimant worked full time on the North Slope of Alaska for ASRC Energy Services. During his rotational time off work in September 2015, the claimant was seriously injured, which prevented him from returning to work until mid-October 2015. On October 23, 2015, shortly after returning to work with ASRC, the claimant was laid off work.  

On October 23, 2015, the claimant opened an unemployment insurance claim via the Internet. His benefit entitlement was $370.00 per week (gross). The claimant registered for work and posted a resume online with the Alaska Labor Exchange System (ALEXsys) at the time he opened his claim. He searched for work via the Internet and reported his work search information on his claim certifications. He filed his claim certifications every two weeks via the Internet. 

He received his first benefit payment in mid-November 2015.  

The claimant’s medical bills were mounting, his only source of income was his unemployment benefits, and his unemployment benefits did not cover his basic monthly living expenses. A friend offered to let the claimant live with him, rent free, in Portland, Oregon until the claimant could find work and get back on his feet financially. 
On Sunday, November 22, 2015, the claimant moved from Anchorage, Alaska to Portland, Oregon. 

On November 30, 2015, the claimant filed claim certifications for the weeks ending November 21, 2015 and November 28, 2015. The claim certification asked a series of eligibility questions, which included the question, “Did you travel?” and “Did you move to a different town?” The claimant answered “NO” to each of those questions. He was in a desperate financial situation and needed his unemployment insurance benefits. He did not realize that he could collect unemployment benefits from Alaska while living in Portland. He did not call the Division to ask if he could collect benefits if he moved to Oregon because he “didn’t think he would like the answer he got.” He filed claim certifications every two weeks thereafter, answering the questions in the same manner until March 20, 2016. He received full benefit payments for all of the weeks under review. He did not call the Division to report that he had moved because he needed the money. 

On April 1, 2016, an unemployment insurance representative called the claimant because the Division had received returned mail of the claimant’s that was marked by the US Postal Service as undeliverable. The representative asked the claimant if he was still in Oregon. The claimant said that he was in Anchorage and that he had returned to Alaska in mid-December 2015. However, the claimant never returned to Alaska. He was in Oregon at the time of the call, and he remained in Oregon until April 28, 2016, when he relocated to California. 


PROVISIONS OF LAW
AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 – 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1) Made an initial claim for benefits; and

(2) For that week, certified for waiting-week credit or made a           claim for benefits. 
8 AAC 85.104 provides in part:

(a) A claimant shall provide the division with timely, accurate, and             complete information to determine or reexamine the claimant’s              eligibility for any  claim under this chapter. The claimant shall              provide information on eligibility

(1) when filing an initial claim;

(2) when requested by the division in order to evaluate a series of      continued claims; and

(3) in response to a claim audit conducted by the division or its         representative. 

(b) The division will not allow benefits or waiting week credit for a week      if the claimant has refused to provide the division with timely,               accurate, and  complete information on which to base a                         determination of eligibility. 

(c) The division will treat information provided by a claimant on a               telephone claim using the claimant’s personal identification number      with the same status as if the claimant provided the information on      a complete claim form. 
AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
8 AAC 85.104(a) specifies that claimants must provide the division with accurate and complete information when filing an initial claim and any continued claims thereafter. The claimant’s physical location during the weeks that he filed continued claim certifications was necessary to determine his eligibility for benefits. There was no dispute the claimant met the filing requirements for the week ending November 21, 2015, and benefits for that week were improperly denied. 

There was also no dispute that the claimant failed to provide fillin "" \d ""accurate information regarding his physical location when he filed for benefits during the weeks ending November 28, 2015 through March 19, 2016. The claimant was not eligible for benefits during any of those weeks. 

It is unfortunate the claimant found himself in such desperate circumstances. However, the fact remains that he intentionally provided false information in order to receive unentitled benefits. However, the clear wordage of the law in AS 23.20.387 and AS 23.20.390 states that a claimant who intentionally provides false information is disqualified from receiving benefits and is liable to repay the benefits, including penalties. 

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

The Department “must abide by the parameters set by the legislature” in the language of a statute. (Baisden, Comm’r Dec. 98 2003, November 5, 1998; Hutchens, Comm’r Dec. 97 0427, June 16, 1997; other cites omitted.)

Based on the above, because the claimant intentionally withheld material information with the intent to receive unentitled benefits during the weeks under appeal, he is liable for the repayment of unentitled benefits, including penalties.


DECISION
The determination issued on April 27, 2016fillin "" \d "" is fillin "" \d ""AFFIRMED and MODIFIED (to correct the disqualification dates).  Benefits are DENIED pursuant to 
AS 23.20.375 and fillin "" \d ""

fillin "" \d ""AS 23.20.387fillin "" \d "" for the weeks ending November 28, 2015fillin "" \d "" through March 19, 2016 and for the weeks ending April 30, 2016 through 
April 22, 2017fillin "" \d "".  The claimant remains liable for the overpayment, including penalties pursuant to AS 23.20.390. fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on June 16, 2016fillin "" \d "".




    

Kynda Nokelby
                                  

Kynda Nokelby, Appeals Officer

