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The claimant timely appealed a June 3, 2016 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 19, 2012. He last worked on April 20, 2016. At that time, he worked full time as a deli manager. 

The employer’s policy prohibits employees from attempting to detain suspected shoplifters. If an employee suspects a customer is attempting to shoplift, they are instructed to attempt to assist the customer by asking if they can help them or ring the items up for the customer. If the customer service attempt fails, employees are directed to call the loss prevention department. The policy prohibits employees from any kind of attempt to block or detain shoplifters. The claimant understood the policy. 

On April 20, 2016, the claimant completed his work shift, removed all of his work attire, except an employer provided hat, and went into the liquor section of the store to make a purchase. He observed the liquor store clerk telling a customer, “This is the fourth time I’ve seen you in here stealing.” The customer had a large bottle of vodka in his hand. The claimant approached the customer and the clerk in the aisle and attempted to assist. The clerk and the claimant both attempted to take the vodka bottle from the customer’s hand. The customer said he would pay for the vodka, and the clerk walked him to the cash register. The claimant walked in front of the exit door and waited. He did not attempt to call the loss prevention department. The customer grabbed the vodka bottle from the cashier station without paying for it and turned to run. The claimant attempted to block the exit, and the customer knocked the claimant down as the customer ran out of the store with the vodka. The clerk called the loss prevention department at that time. 

The claimant and the clerk were suspended without pay pending an internal investigation into the incident. The claimant had never been involved in a shoplifting incident or any other disciplinary issues in the past.
The claimant argued that he was not on duty at the time the incident happened, and therefore, he was acting as a private citizen, not an employee. Further, if he had been on duty, his actions would have been different. He did not attempt to call loss prevention because he did not have a cell phone with him, and he did not think there was enough time to get to the phone at the cashier station, which was six feet away. 
The employer expects its employees to adhere to professional standards of conduct at all times, as they are recognized as representing the employer, and the employer held the claimant to a higher standard of behavior because he was a department manager. 
On May 29, 2016, the claimant was discharged for violation of the employer’s policy. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a claimant who violates in policies. However, not all policy violations constitute misconduct for unemployment insurance purposes. In order for a policy violation to be considered misconduct, the policy must be reasonable, the worker must have understood the policy and knowingly and willfully violated it. Isolated instances or good faith errors in judgment do not constitute misconduct. 

The employer’s shoplifting policy was reasonable, and the claimant clearly understood the policy. However, the claimant was off duty, and his actions, albeit unwise, were more indicative of an isolated instance of a good faith error in judgment, which is not misconduct, especially since the claimant had no history of disciplinary issues or previous shoplifting infractions. 
Therefore, the claimant was discharged for reasons other than misconduct connected with the work.  
DECISION
The determination issued on June 3, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending April 30, 2016 through June 4, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on June 30, 2016.
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