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The claimant timely appealed a June 8, 2016 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 18, 2013. He last worked on May 13, 2016. At that time, he worked full time as a retail salesperson. 

The employer has an attendance point system that allows employees to accumulate up to eight absence or tardy points within a 12-month rolling period before they are terminated. Points vary, depending on the incident. A partial point deduction begins when an employee is six minutes late, and the point value increases incrementally. 

Between July 15, 2015 and May 5, 2016, the claimant had 25 incidents of tardiness or absence. He received several verbal coaching sessions, a written warning and a final written warning regarding his attendance. The claimant was frequently late for work because he did not have a driver’s license, and he had to get rides to work from friends or take public transportation. He received his final written warning in February 2016 when he accrued seven points. 

On May 5, 2016, the claimant went to the Division of Motor Vehicles (DMV) during his lunch hour to have his driver’s license reinstated following a DUI (driving under the influence) he received in December 2015. He had an hour for lunch, and he believed he could complete the transaction and get back to work in an hour. However, while the claimant was at the DMV, he was arrested and taken to jail because of an outstanding warrant for his arrest for failure to appear in Court on April 30, 2016 regarding his DUI conviction. 
The claimant called the assistant manager as soon as he was arrested but the calls went to voice mail. He called his mother to post bail and asked her to call the employer. The claimant’s mother notified the employer at approximately 3:00 p.m. that the claimant would return to work as soon as he was released. 

The claimant posted bail and returned to work at 6:35 p.m., which was five hours after he clocked out for lunch. The employer’s policy states that tardiness or absence of 121 minutes or more constitutes one point.
The employer’s centralized attendance group program notified upper management that the claimant had accumulated eight points. Upper management reviewed the claimant’s file over the next week to ensure the discharge was in line with the claimant’s union contract. 
On May 13, 2016, the claimant was discharged for his poor attendance.  The claimant could have requested a variance exception or filed a grievance with his union. He called his union representative two times and left messages but his calls were not returned, and he decided to let the matter go. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Attendance at work is a commonly understood element to the employer/employee relationship. It need not be defined in company policy, and it is so important that even a single instance of unexcused absence can be misconduct connected with the work. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r Dec. 9225438, June 18, 1992. 
When a worker has been warned that further absence could result in termination, it is necessary to examine the reason for the last absence and the worker's ability to control it. In order to avoid misconduct in such cases, the reason for the last absence must be compelling, meaning that it was totally outside the worker's control. An example of something totally outside of a claimant’s control might be a severe flu, an accident or an emergency hospitalization, which was not the case here. It was within the claimant’s control to contact his attorney, check the status of his Court case and appear in Court as scheduled in order to avoid incarceration.

An employee has the affirmative duty to be at work when and where scheduled. In re Moore, Comm'r Dec. 84H-UI-291, lC Unemp. Ins. Rptr. (CCH), paragraph 8101.35, (Alaska 11/6/84). Mr. Traylor was not able to be at work when he was scheduled to be there. Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct? I do not believe so. Traylor, Comm’r Dec. No. 88H-UI-140, March 6, 1989. 

Therefore, the claimant was discharged due to a preventable unexcused absence following a warning, which was misconduct connected with the work. 

DECISION
The determination issued on June 8, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending June 4, 2016 through July 9, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on July 8, 2016.
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