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The employer timely appealed a May 20, 2016 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on February 2, 2015. She last worked on April 25, 2016. She worked full time as an administrative processor.

Soon after the claimant started working for the employer, the regional manager spoke with her about sleeping in her office. The claimant rode the bus and did not have a car or anywhere else to take a nap. The regional manager told the claimant that if she was going to nap on her lunch break to make sure she had a sign up on her door making it clear she was at lunch.

In February or March 2016, the area manager began getting complaints from its Anchorage staff about the claimant’s behavior. Staff reported the claimant was often terse and rude when responding to employee inquiries, she constantly complained about all the work she had to perform, and she was taking an excessive number of smoke breaks.
In early April 2016, the area manager received several e-mails from staff reporting continued concerns about the claimant’s behavior and work quality. Both the lead technician and a regional technician reported independently that the claimant was sleeping at her desk during work hours.

The regional technician reported that on March 17, 2016 at approximately 8:30 a.m., he entered the claimant’s office to discuss a work item. The claimant was sitting hunched over at her desk with her hands sitting on her keyboard. The technician spoke to the claimant for a period of time, but did not receive any response from the claimant. The technician bent over to look at the claimant closely and realized that she was sleeping. The technician took a photograph of the claimant sleeping and sent it to the regional manager. There was nothing to indicate the claimant was at lunch or on break.  

On April 25, 2016, the area manager flew to Alaska to meet with the claimant about the reported issues. The claimant told the area manager she had no recollection of ever sleeping on the job. She had no explanation for why she was sleeping at her desk. The area manager discharged the claimant immediately because sleeping on the job was unacceptable and warranted immediate termination. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

An employee sleeping on the job while being paid to work is clearly detrimental to the employer’s best interests. The claimant did not participate in the hearing, and there was nothing in the hearing record to show a reasonable explanation for her actions. Therefore, misconduct in connection with the work was established in this case.

DECISION
The determination issued on May 20, 2016 is REVERSED. Benefits are DENIED for the weeks ending April 30, 2016 through June 4, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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       Kimberly Westover






      Kimberly Westover, Appeals Officer

