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CASE HISTORY

The claimant timely appealed a July 1, 2016 determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer early in 2015. He last worked on 
June 10, 2016. He worked full time as a maintenance worker. 

At the time the work ended, the claimant was involved in two disputes. The first  dispute involved a female coworker whose boyfriend had threatened to come to the employer’s business and beat the claimant up. The claimant was attempting to get a restraining order against the coworker’s boyfriend. 

The second dispute involved another female coworker who the claimant was friendly with and interested in dating. The claimant sent that female coworker a text message that said, “Let’s get together and tear it up.” The text message included an attachment of the claimant not wearing a shirt. 
On Friday, June 11, 2016, the owner sent the claimant a text message after work had ended advising the claimant that he received a formal sexual harassment complaint from the second female coworker. In the owner’s message to the claimant, the owner asked if he would be more discrete with what pictures he sent to female coworkers. 
The claimant responded by text (Exhibit a, page 13) saying he would “find work elsewhere,” and “I’m inclined to move on.” In the hearing, the claimant did not deny that he wrote those words, and he had no valid explanation for writing them. However, he continued to argue that he did not quit, that it was the owner who forced his termination and told him that if he showed up to work on Monday, he would go to jail. 
The owner did not want the claimant’s employment to end. He communicated with the claimant several times through text messages and phone calls. However, the claimant’s text messages became less and less coherent. The owner finally asked the claimant if he could meet with him on Sunday to talk. 

On Sunday, June 12, 2016, the owner met with the claimant and tried to convince the claimant to continue working. The parties disagreed on the content of the discussion. The claimant continued to allege that the owner told him that if he came back to work, he would be taken to jail, and he had already hired someone to fill the claimant’s position.  

The owner denied telling the claimant he would go to jail or that he hired a replacement. No one had involved the police in the sexual harassment complaint, and the female coworker had agreed to adjusted work schedules so that she and the claimant would not be working at the same time. The owner had hired another person to help mow the lawn and do some light chores. However, he was not a replacement for the claimant, and the owner had no intention of discharging the claimant. The owner could see that the claimant was emotionally distraught. He considered the claimant a friend, and he tried to assure him that he was needed at work, and the owner did not want him to quit. 
On Monday, June 13, 2016, the claimant went to court to obtain a restraining order to prevent the first female coworker’s boyfriend from beating him up or verbally harassing him. However, he never called the employer, and he never returned to work. The next time the owner heard from the claimant was several weeks after June 13, 2016, when the claimant came to the lodge to help a friend change a flat tire. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment.   

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
When there conflicting testimony a decision is reached by weighing the preponderance of the evidence presented. In this case, it was the employer whose evidence was more convincing. The owner of the business gave the claimant only a warning after a sexual harassment complaint was filed and in response, rearranged the schedule of the female lodging the complaint; the owner tried to maintain the employment relationship even after the claimant informed him he was finding work elsewhere and moving on; and the owner persistently pursued an in-person meeting to discuss continued employment. Had the owner threatened the claimant with jail if he returned to work as the claimant argued, it would be unlikely that he would have gone to such lengths to try to maintain the employment relationship. The fact that the owner hired another worker to perform other duties does not lend weight to the claimant being replaced or discharged. Because the claimant notified the owner he intended to quit, did not respond to any efforts of the employer to maintain his employment, and failed to show up for work as scheduled, the Tribunal holds that the claimant voluntarily quit work. 
“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogelson, Comm'r Dec. 8822584, February 28, 1989. Good cause contains two elements: 1) the reason(s) for leaving must compelling and 2) the workers must exhaust reasonable alternatives before leaving work.PRIVATE 

There was simply nothing in the claimant’s testimony to support a conclusion that 1) he exhausted any reasonable alternatives before quitting work, or 2) that the situation at work was so egregious that he had no other alternative but to quit work at that time. Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on July 1, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending June 18, 2016 through July 23, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on August 5, 2016.
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