16 0928
Page 5

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket No.  16 0928    Hearing Date:  August 5, 2016
CLAIMANT:
EMPLOYER:
JONATHAN BECKER
FRONTIER COMMUNITY SERVICES
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jonathan Becker
Chriss Erwin
CASE HISTORY

The claimant timely appealed a June 30, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 27, 2012. He last worked on June 20, 2016. At that time, he worked full time as a direct support professional providing care for clients with mental and physical disabilities in a group home setting. 
Direct support professionals are required to complete service notes preferably at the end of each work shift but not later than 24 hours after the end of the shift. Service notes are a synopsis of what occurred with the clients during the shift each day. Service notes are completed using an online form. Each group home has a computer work station where direct support specialists are expected to complete the service notes. Service notes can also be completed at the employer’s office. Service notes cannot be completed from an employee’s home or any other location.
Completion of service notes was an ongoing issue with most direct support professionals. There were two main reasons for the ongoing issues. One was the lack of time at the end of the shift. If a client soiled themselves or had some odd behavior, the direct support professional needed to attend to near the end of the shift, the client need was the priority, so the time that would have been dedicated to the service notes was often interrupted by client needs. 

The other challenge was determining which direct support professional was responsible for the service notes. There were two or more direct support professionals on shift at any given time, and direct support professionals were not “assigned” to a particular client; they provided care for any/all clients in the home as the situation dictated.   
In 2014, the claimant was placed on a six month performance improvement plan because he routinely failed to complete the service notes within 24 hours of the completion of the shift. The claimant successfully completed the performance improvement plan.
In 2015, the service note problem was addressed again company wide. The employer instructed the direct support professionals to communicate amongst themselves and determine which direct support professional spent the most time assisting the client each shift. The person who spent the greater percentage of time with the client was responsible for completing the service notes. 

The employer has a review specialist who runs biweekly reports and reviews the service notes. The claimant was used to getting a list of any outstanding or incorrect service notes each time he picked up his work schedule for the next two week period.  

On June 6, 2016, when the claimant picked up his schedule for the weeks of 

June 12, 2016 and June 26, 2016, there was no indication that he had outstanding or incorrect service notes, so he thought everything was current. 

On June 6, 2016, the review specialist sent a group email to all of the direct support professionals and their supervisor with a list of all outstanding service notes for May 2016. 

On June 8, 2016, the review specialist sent an email to the claimant stating the claimant had missing notes from May 8, 2016, May 9, 2016, May 10, 2016, 
May 15, 2016, May 17, 2016, May 18, 2016 and May 19, 2016. The claimant replied that same evening telling the review specialist that he would get his service notes from May 2016 caught up that week. He believed most of the May 2016 service notes were corrections (changing a time from a.m. to p.m. etc.) and notes he had entered twice for one client.  
On June 10, 2016, the claimant simply forgot to do his service notes; there were six service notes that should have been completed that day. On June 11, 2016, the claimant forgot to enter a service note for one client.  

On June 14, 2016, the review specialist sent an email to the claimant and his supervisor stating that the claimant still had missing service notes from 
May 8, 2016, May 9, 2016, May 10, 2016, May 15, 2016, May 17, 2016, May 18, 2016 and May 19, 2016, and he was missing six service notes from June 10, 2016 and one service note from June 11, 2016. The claimant worked that evening. 
The executive director ordered that all outstanding service notes must be completed no later than June 17, 2016. The directive was communicated to the claimant’s supervisor. The claimant was not aware of the directive or the deadline.

On June 15, 2016, the claimant was not scheduled to work. However, he went to the employer’s office and attended a meeting. As the claimant was leaving the meeting a manager of another department reminded the claimant that his service notes needed to be submitted. 
On June 16, 2016, the claimant was not scheduled to work. 

On June 17, 2016, the claimant intended to work on his service notes when he arrived at work. His shift was midnight to 8:00 a.m. However, at 4:30 p.m. Friday afternoon, his supervisor called him at home and told him that the executive director wanted all service notes completed by June 17, 2016. The claimant explained that this was the first he had heard of a June 17, 2016 deadline. The claimant asked if he could complete the service notes at home or come in early.  At first, the supervisor agreed. However, a few minutes later, the supervisor called the claimant back and suspended the claimant for the remainder of his shifts that weekend. He told the claimant to report to the office Monday morning. 

On Monday, June 20, 2016, the claimant arrived at the office early and worked on the service notes from May and June 2016. Six or seven of the outstanding service notes from May 2016 were notes the claimant had entered twice in error, several were simple time/date corrections and one was a service note he had forgotten to make. All of the missing service notes from June 20, 2016 and June 11, 2016 were service notes the claimant just forgot to make. 

On June 20, 2016, the claimant was notified the executive director discharged him for failure to complete his service notes within the timeframe required. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not. Brown Comm’r Dec. No. 9225760, July 6, 1992. 
Considering the claimant’s 2014 performance improvement plan and the 2015 company-wide warnings, the claimant knew, or reasonably should have known how seriously the employer considered timely completion of the service notes.  
Regardless of when the claimant heard about the director’s edict – he was aware as early as June 8, 2016, and he clearly understood that he had seven outstanding service notes from May 2016. Not only did he put off attending to the May 2016 service notes, he forgot to complete service notes on June 10, 2016 and June 11, 2016, which was indicative of an overall indifference to the employer’s requirements. Such indifference is misconduct connected with the work. 

DECISION
The determination issued on June 30, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending June 25, 2016 through July 30, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on August 8, 2016.
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