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CASE HISTORY

The claimant timely appealed a July 8, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began his most recent period of employment for the employer in June 2012. He last worked on June 10, 2016. At that time, he worked full time as a building maintenance technician. 

On June 1, 2016, the claimant received a call from a tenant a few buildings down from where the claimant was working. The tenant called the claimant because he was the person normally called to handle inebriates and noise and nuisance complaints. The tenant asked the claimant to come to building three because a man was waving a large shovel and threatening to hurt two females in the courtyard. The claimant told the tenant to call the police. The tenant said that she had but she was afraid the police would not get there in time to prevent the man from hurting the women. 
As the claimant was getting into his vehicle to drive to building three, he yelled across the parking lot at his coworker to explain where he was going. The coworker jumped in the vehicle with the claimant. When the claimant arrived at building three, they saw the man, who was not a tenant, waving a shovel and threatening one of the women. The claimant and his coworker took the shovel away from the man and told the females to get inside and lock the door. 
The man threatened to kick the apartment door down. The claimant stepped between the man and the apartment door. The man tried to shove past the claimant and then punched the claimant in the eye. The claimant defended himself; he punched the man back. The man ended up pinning the claimant on the ground, until the coworker intervened. Just as the man got up and started to walk away, the police arrived and arrested the man for violating a domestic violence restraining order and an outstanding warrant. The police officer asked the claimant if he wanted to press assault charges against the man; the claimant declined. 

The claimant and his coworker reported the incident to the onsite property manager immediately. The claimant’s eye was swollen, and he could not see. He asked the onsite manager if he could take the rest of the afternoon off. The property manager agreed. She did not take an incident or an injury report at that time. The claimant returned to work the following day. 
On June 7, 2016, the corporate property manager visited the property. He saw the coworker’s hand was extremely swollen and instructed him to go to the hospital.  A formal incident an injury report was taken at that time, and the employer interviewed the females involved in the domestic dispute and the claimant’s coworker. 

On June 10, 2016, the employer discharged the claimant for violation of company policy – for causing a disruption on company property that placed himself, his coworkers and tenants in danger. The claimant’s coworker was suspended for one day without pay. The employer chose to discharge the claimant instead of suspending him because it believed the claimant instigated the violence, and his actions constituted assault. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who violates its policies. However, in order to be considered misconduct, the policy must have been reasonable; the claimant must have understood the policy and intentionally violated it. An unintentional, inadvertent good faith error in judgment is not misconduct. 
The Tribunal does not agree with the employer’s allegation that the claimant instigated the violence. The claimant’s actions, albeit unwise, were well intended and prompted in the heat of the moment to protect a female tenant from physical harm. Furthermore, the claimant was accustomed to being called to handle disturbances at the employer’s property in the course of his job. Therefore, the claimant was discharged for reasons other than misconduct. 

DECISION
The determination issued on July 8, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending June 18, 2016 through July 23, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on August 16, 2016.
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