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CASE HISTORY

The employer timely appealed a July 12, 2016 determination that allowed benefits without disqualifications pursuant to AS 23.20.379(a)(2) on the ground that he was discharged for reasons other than misconduct. The issue is whether the claimant was discharged misconduct or for an act that constitutes commission of a felony or theft in connection with the work. 

FINDINGS OF FACT
The claimant began work for the employer on October 1, 2014. He last worked on May 27, 2016. At that time, he worked 35 hours per week as a pizza baker and cashier. 

The employer provides food and beverages to employees at half price. However, the employer’s policy requires employees and customers to pay for items at the time of purchase, and an order (ticket) is generated when the item is rung into the cash register system.  

In June 2015, the employer counseled the claimant because his cash register was $40.00 short, and the employer believed he was giving pizza to individuals who had not paid for the pizza. The employer also called the claimant’s probation officer to report his concerns. The claimant clearly understood that he “would get in big trouble since the till was in his name.” 

On May 26, 2016, the claimant was working alone in the restaurant. A delivery driver told the claimant to make a pizza for her son, and she would pay for it out of her tips the next day. The claimant made the pizza and gave the pizza to the delivery driver’s son. He did not ring up the pizza, create a ticket for the pizza or collect any money for the pizza. He did not ask permission from a manager before deciding to make and give out pizza that was not paid for. He contended that it was not uncommon for drivers to pay for pizza out of their tips the following day. 

That same shift, the claimant consumed a two liter soda. He forgot his wallet that day, so he did not pay for the soda before consuming it. He intended to pay for the soda on his next shift. He did not ring the soda up as a sale or leave any kind of note that he owed money for a soda. He contended that it was not uncommon for employees to pay for items they consumed at a later time. He did not ask a manager for permission to pay for his soda later. 

The manager saw cash receipts totaling .77 cents for May 26, 2016 and immediately checked the video surveillance of the store for that day to see why the sales were so low. The manager observed the claimant consume the soda and give a young male a pizza without paying for the items. The manager estimated the total cash value of the items at $25.00. He considered the claimant’s actions theft and reported the incident to the Palmer Police Department. 

On June 1, 2016, which was the claimant’s next scheduled work day, he was discharged for theft. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less. 
(e) 
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker’s weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this chapter.   


8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if 
(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority; 
(2) 
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and 
(1) a preponderance of the evidence establishes that 
(A) the claimant committed the act; and 
    (B) 
the act was not justified under AS 11.81.300 – 
AS 11.81.450. 
(f) 
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.
(g) 
For purposes of this section 
(1) "felony" means an act classified as a felony in AS 11; and 
(2) "theft" means an act described in AS 11.46.100, if the value        of the property or service is $50 or more.

CONCLUSION
Because the value of the items at issue here was less than $50.00, the discharge cannot be considered theft as defined in AS 23.20.379(e). What must be decided is if the claimant’s actions constitute misconduct as defined in AS 23.20.379(a)(2) and 8 AAC 85.095. Under that section of the law, a discharge for violation of an employer’s policy is misconduct if the policy was reasonable and if the claimant understood the policy and knowingly violated it. 

The employer’s policies were reasonable, and the claimant clearly understood the policies and had been warned about his responsibility for the cash sales. The Tribunal does not believe the claimant had any malicious intent. However, the fact remains that he knowingly violated the employer’s policy despite a previous warning, which is misconduct connected with the work. 

DECISION
The determination issued on July 12, 2016 is REVERSED. Benefits are DENIED for the weeks ending June 4, 2016 through July 9, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on October 11, 2016.
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