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CASE HISTORY

The claimant timely appealed a July 27, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began her most recent period of work for the employer on 

December 27, 2013. She last worked on July 11, 2016. She worked full time as a manager at Hula Hands Restaurant. 

The employer’s policy requires that all deviations to work schedules, shift adjustments and overtime must be preapproved by the general manager in advance. The policy was explained to the restaurant managers in September 2015. Other restaurant managers understood and followed the policy. However, the claimant denied any knowledge of the policy and routinely made shift coverage adjustments without speaking to the general manager. 

On March 5, 2016, the claimant attended a manager’s meeting where the general manager addressed the claimant’s lack of communication with the morning manager and the general manager. The claimant felt the general manager’s tone towards her in front of the other managers was angry and that she was verbally abusive. Because of the way the general manager communicated with the claimant in that meeting, the claimant decided that she would not call the general manager if she had questions. 

Communication continued to be a topic of conversation at the monthly managers’ meetings because important information was not being communicated from the claimant to the morning shift manager. 

At the end of June 2016, the claimant instructed her staff to completely empty the cold bar and the reach-in refrigerator of all food items and shelving after the regular nightly clean up duties. She did not restock any of the items in the cold bar or the reach-in refrigerator as the employer’s policy requires, and she did not communicate that information to the morning shift manager.  When the morning shift manager arrived, she needed to immediately begin preparations for a catering event. However, she was unable to begin that work until she and the kitchen staff restocked all of the food items from the walk in cooler to the cold bar and the reach-in refrigerator, which put the morning crew at least 30 minutes behind for the day. The general manager questioned the claimant about the incident, and the claimant admitted that she intentionally emptied the coolers and did not tell the morning manager out of spite. At the hearing, the claimant argued that her actions were not intentional, and she said that to get the general manager’s attention. 

The general manager wrote the claimant up for the incident and noted several other performance issues regarding the claimant’s refusal to communicate with the other managers and the general manager. The claimant was suspended without pay from June 30, 2016 through July 2, 2016. 

The general manager was busy with a restaurant remodel in Wasilla for an extended period of time. However, she intended to sit down with the claimant and go over the June 30, 2016 warning as soon as possible after the claimant returned from the suspension. 

On July 9, 2016, the general manager learned that the claimant had made schedule adjustments that resulted in overtime pay for one kitchen employee. The claimant had not called the general manager about the schedule adjustment or the overtime. On July 10, 2016, the claimant was off work. On July 11, 2016, the claimant was discharged for poor communication following warnings and violation of the employer’s scheduling policy. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. 346 F. Supp. 1217, 1225 (F. Col 1971).  The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.
There was considerable difference between the claimant’s testimony and the testimony of the employer witnesses regarding the schedule change policy. However, the claimant’s testimony on that point was unsubstantiated, while the general manager’s testimony was supported by two other shift managers. The employer witnesses were straightforward, while the claimant admitted in her testimony that she had made untrue and self-serving statements to the general manager, which somewhat diminished her credibility. 

For these reasons, the Tribunal chooses to give more weight to the employer witnesses’ testimony, which established that the claimant chose not to communicate with her general manager despite warnings. Furthermore, she made changes to the schedule without authorization, which is misconduct connected with the work. 
DECISION
The determination issued on July 27, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending July 16, 2016 through August 20, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on August 19, 2016.
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