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The claimant timely appealed an August 4, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 7, 2016. He last worked on June 23, 2016. He worked full time as a facility maintenance technician. 

The claimant received a good evaluation, he was always on time for work, and he never missed a day of work. 

On June 23, 2016, after the claimant completed his work day, he left the employer’s premises, and he was arrested and incarcerated. 

On Friday, June 24, 2016, he was absent from work because he was incarcerated. He did not notify the employer he would be absent because he was unable to call the employer from jail. As soon as the claimant was released from jail on 

June 24, 2016, he called the operations manager and asked if he still had a job. The operations manager told the claimant he was discharged.

The employer discharged the claimant due to unexcused absence without notice because of involvement in drug related activities, which violated the employer’s zero tolerance drug policy. 

The claimant admitted that he picked up cocaine, heroin and methamphetamines from his coworker and delivered the drugs to other individuals. He collected money for the drugs from the individuals he delivered the drugs to and took that money back to his coworker at the employer’s worksite. The claimant knew that he was transporting narcotics. He knew that his activities were illegal. He was enticed to help his coworker with his drug business because he thought he might get a promotion. 

The employer became aware of the drug activity at 7:30 p.m. on June 23, 2016 when the police arrived at the worksite to search the employee housing. The police found drug paraphernalia in the coworker’s living quarters. There were no drugs or drug paraphernalia in the claimant‘s living quarters. 
The police returned to the work site on July 24, 2016 to notify the operations manager that the claimant and his coworker were arrested and incarcerated. The Tribunal takes official notice of the State of Alaska Court View website that shows the claimant was charged with multiple counts (eight) of Class A and Class B felonies for the manufacture/delivery, and possession with intent to sell/traffic narcotics. 
The claimant argues that this isolated instance of absence warranted a warning but not dismissal because the reason for the absence had nothing to do with his work or his ability to perform his job duties. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r. Dec. 9225438, June 18, 1992. 
Attendance at work is a commonly understood element to the employer/employee relationship. It need not be defined in company policy, and it is so important that even a single instance of unexcused absence can be misconduct connected with the work. However, it is necessary to examine the reason for the specific absence and the worker's ability to control it. When the reason for the absence is totally outside the worker's control, misconduct is not shown.

“The claimant’s off-duty conduct led to his incarceration and was within his own control. The claimant’s inability to report to work therefore was a willful disregard of his employer’s interest.” Traylor, Comm’r Decision 88H-UI-140, March 6, 1988.
It was clearly within the claimant’s control to refuse to be a part of illegal drug related activity. Furthermore, the claimant’s argument that this was off duty conduct that had no adverse impact on the employer was without merit. The claimant delivered drug money to his coworker on the employer’s premises, and his actions caused an interruption at the workplace while police searched for drugs related to the claimant’s activity. Therefore, the reason for the claimant’s single instance of absence was not compelling, and he failed to notify the employer of the absence, which was misconduct connected with the work. 

DECISION
The determination issued on August 4, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending July 2, 2016 through August 6, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on September 2, 2016.
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