16 1138
Page 5

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket No. 16 1138     Hearing Date: September 12, 2016
CLAIMANT:
EMPLOYER:
VALERIE ANDREW
CALISTA CORPORATION
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Valerie Andrew
Heather Spear
CASE HISTORY

The claimant timely appealed a July 19, 2016 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on March 10, 2016. She last worked on July 6, 2016. She worked full time as a shareholder enrollment project manager. 

The claimant was an exempt employee, which meant she did not qualify for overtime. She questioned the employer about her exempt classification, and the employer provided adequate explanation. However, the claimant disagreed and thought that her position should be overtime eligible. 

The employer also gave quarterly bonuses to employees who met specific task oriented work goals. The claimant received a partial bonus for the first quarter. However, her supervisor determined she had not completed several tasks that were associated with the bonus, and the claimant did not believe she would receive a second quarter bonus. 

The claimant’s direct supervisor was abrupt, demanding and difficult to work with. The supervisor made negative comments to the claimant on a daily basis. She said things like, “The only thing you are doing right is showing up for work.” “Are you not getting this?” “You’re an embarrassment to the whole work group.” 
The claimant felt her supervisor belittled her in front of coworkers and constantly made negative comments to and about the claimant. The supervisor routinely called the claimant her “Bista,” which is a derogatory Alaska Native word that means “on the job worker/slave.” 
The claimant was temporarily relocated from an office space to a folding table in the corner of her supervisor’s office. The claimant believed she was moved so that her supervisor could watch over her. The employer explained that there was a lack of office space. For a short period, the employer was moving personnel and offices to the other locations, and there were many employees working at folding tables along the walls. The employer resolved the office space issue six weeks before the claimant’s employment ended, and she was relocated to her own office. 

The claimant talked to the human resource manager several times about the way her supervisor talked to her and treated her. The human resource manager addressed the supervisor’s conduct with the supervisor each time the claimant brought issues to her attention. However, the claimant never told the human resource manager that her supervisor called her a bista. 

The claimant became so stressed by the demanding workload and the way her supervisor treated her that she broke out in hives. She told the human resource manager that she was developing hives from the stressful work environment. The human resource manager told the claimant that the supervisor was very demanding and treated everyone in the same manner but encouraged the claimant to look at other positions within the company that the claimant could apply for.  
On June 20, 2016, the claimant sent the human resource manager an email stating that she did not know what she was going to do; she was frustrated and could not continue to work with her supervisor. The claimant considered this a two week resignation. The human resource manager asked her to apply for other positions. Transfers were not an option, but there were other positions open at that time, including a management position the claimant was qualified for.   

On July 5, 2016, the claimant’s supervisor told the claimant that she was an embarrassment and should keep her mouth shut during the staff meeting. In the staff meeting, the chief operations officer talked about the native hiring practice and said that she did not focus on an applicant’s ethnicity; her philosophy was to hire the most qualified candidate. The claimant interpreted the comment to mean that the chief operations officer would not hire or give preference to Alaska Natives, and the claimant should not even bother to apply. 
After the meeting, the claimant felt frustrated and stressed. She felt devalued by her supervisor. She began to break out in hives again at the thought of going to work the next day. 
The claimant did not talk to the human resource manager about her supervisor’s derogatory comments or her concerns about applying for other positions. 
On July 6, 2016, the claimant quit work without notice. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

“Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or.1976). The cause must be one which would reasonably impel the average 
able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….” Keywehak, 4BE-03-0205CI, April 21, 2004, Alaska Superior Court.
“A worker has good cause for voluntarily leaving work because of a supervisor’s actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work.” Griffith, Comm’r Dec. 8822158, December 20, 1988, aff’d Griffith v. state Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. Shaw, Comm'r Dec. 97 0358, June 6, 1997. 

Although the claimant argued that her exempt work status and the lack of bonuses were contributing factors to her frustration with the work, there was no evidence the practices were illegal or discriminatory toward the claimant. However, derogatory ethnic name calling and personal attacks such as “You’re an embarrassment,” are examples of hostile and verbally abusive behaviors that no worker should have to endure in the course of their normal workday, and those behaviors could have constituted good cause to voluntarily quit work. However, the fact remains that the claimant did not exhaust reasonable alternatives before quitting work. She never told the human resource manager about the ethnic slurs, and she chose not to apply for suitable job openings or report her supervisor’s final offensive comment, which would have been reasonable, especially considering the human resource manager’s attention to her concerns. Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on July 19, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending July 9, 2016 through August 13, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on September 13, 2016.
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