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CASE HISTORY

The claimant timely appealed an August 18, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.


FINDINGS OF FACT
The claimant began work for the employer on June 1, 2016. He last worked on July 22, 2016. He worked full time as a seafood processor.
In late June or early July 2016, the claimant broke his finger at work. He was placed on light duty work for 14 days. After he was released back to work, he was placed in a new work area. The claimant was having difficulty keeping up with the other workers because his finger was still sore, and he did not want to reinjure it. The other workers kept yelling at the claimant to hurry up, which frustrated the claimant.

The claimant reported to the human resource office several times that his co-workers kept yelling at him. On July 21, 2016, the claimant was working with a co-worker that was yelling at him about what to do and to go faster. The co-workers yelling upset the claimant and distracted him while he was working around dangerous machinery. The claimant ask his lead worker to intervene. The lead worker told the claimant to ignore the co-worker and just keep working. 
On July 22, 2016, the claimant reported to work, put on his work gear and went over to his assigned work area. The same employee from the day prior was supposed to be working the other side of the machine. The worker saw the claimant coming, stepped into the claimant’s work area and would not let him get to where he was supposed to work. 
The claimant immediately went to the human resource office to request a transfer to another area. The human resources manager told the claimant there were no other positions open at the time. The claimant told the human resource manager that he was unwilling to continue working under those conditions. The human resource officer said there was nothing else he could do, and the claimant resigned effective immediately.
The employer representative at the hearing had no first-hand knowledge of the claimant’s interactions with human resources, or the events leading up to his separation from employment. The employer’s testimony was provided from the information found in the claimant’s personnel file.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker
(1) left the insured worker's last suitable work voluntarily without  good cause. . .
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993).

Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.

While the co-workers behavior toward the claimant was not severe enough to establish a hostile work environment, the Tribunal must consider other factors that would influence a reasonably prudent person in the claimant’s circumstances.

A reasonably prudent person would not continue to work in an environment where a co-worker is allowed to continually yell at them and physically block them from their workstation. The claimant asked the human resource manager to intervene. The human resource manager was either unwilling or unable to take any action to assist the claimant.
Therefore, the claimant exhausted reasonable alternatives prior to quitting work and good cause for quitting work was established.

DECISION
The determination issued on August 18, 2016 is REVERSED. Benefits are ALLOWED pursuant to AS 23.20.379 for the weeks ending July 30, 2016 through September 3, 2016, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on September 23, 2016.
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