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CASE HISTORY

The claimant timely appealed a September 2, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.


FINDINGS OF FACT
The claimant began work for the employer on June 15, 2015. He last worked on August 15, 2016. He worked full time as a city manager.
From May 20, 2016 through August 8, 2016, the claimant worked from his home in Washington. On August 8, 2016, he returned to Alakanuk. The Alakanuk City Council was supposed to meet with the claimant in May to decide if he should remain in his position. That meeting never happened, and the claimant was frustrated with the lack of direction and communication. For several weeks, the claimant was trying to take care of paperwork issues with the bulk fuel program, but he could not get anyone to help get the information he needed.
On August 9, 2016, the Mayor came to the claimant’s home with two police officers and asked for his token, which was a personal identifier used for doing city business with the bank and on the city computers. The claimant was hesitant to give the token to the Mayor because it was assigned to him, and he was liable for any use of the token. However, the claimant complied and returned the token to the Mayor as requested. The Mayor did not indicate why he was taking the token, and he did not indicate that the claimant was terminated.

On August 15, 2016, the claimant received a phone call from the Mayor stating there was a city council meeting in progress and invited the claimant to attend. The claimant went to the meeting but he was not offered to sit in his regular seat at the table with the council members. The claimant tried to interact in the meeting as the city manager but the council largely ignored his comments.

At the end of the meeting, the claimant asked the council about missing paychecks. The claimant was only paid half his pay for May, June, July, and he had not received any pay for August. The claimant understood that the City was having financial issues. The Mayor told the claimant there were other bills that had to be paid but declined to speak further with the claimant. The claimant had previously asked about his pay but no one could tell him when he would receive the rest of his wages. That night, the claimant wrote a letter to the Mayor and the City Council resigning from his position due to his frustrations with the management, poor communication, and the failure to pay his wages.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker
(1) left the insured worker's last suitable work voluntarily without  good cause. . .
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption… Keywehak, 4BE-03-0205CI, April 21, 2004.

The claimant’s frustration with the Mayor and the City Council may have been understandable. However, poor communication, lack of guidance and unpleasant working conditions are not circumstances or behaviors that establish a compelling reason for quitting work. 

An employer's failure to pay a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered compelling reason for voluntarily leaving work Zimmerman, Comm’r Dec. 9121096, September 10, 1991.

The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows: 

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.) This may occur: 

• 
When the wages are consistently late; 

• 
When the employer's checks consistently bounce; or 

• 
When the employer fails to pay according to the standards previously established or required to be established. 

However, failing to pay an employee correctly for over three months is an unacceptable pay practice and quitting work because of the employer’s failure to pay timely and correctly is compelling. Therefore, good cause for quitting work was established.
DECISION
The determination issued on September 2, 2016 is REVERSED. Benefits are ALLOWED pursuant to AS 23.20.379 for the weeks ending August 20, 2016 through September 24, 2016, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on September 29, 2016.







       Kimberly Westover






       Kimberly Westover, Appeals Officer
