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CASE HISTORY

The claimant timely appealed an August 22, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.


FINDINGS OF FACT
The claimant began work for the employer on May 24, 2016. He last worked on June 20, 2016. He worked full time as a prep cook.
The claimant accepted the job with the understanding his pay rate would be $13.00 per hour. After receiving his pay deposits, he believed that he was not receiving the correct pay rate. He asked his direct supervisor and the human resources specialist for a copy of a pay stub. The employer told him that they did not provide pay stubs. The claimant could pay to download a program on his phone to see that information. 

The claimant also complained to the kitchen manager about a co-worker who kept calling him a “fat *ss.” He expressed to both the co-worker and the kitchen manager that he found the comment inappropriate. The manager told the claimant it was part of the job and to just deal with it.
On June 21, 2016, the claimant spoke with the general manager about never getting breaks during his work shift. The employer’s policy provided for two paid breaks and an unpaid lunch every day. The claimant had not received a break or lunch since he started the job. The manager stepped very close to the claimant with his chest out and his fists clenched. In what the claimant perceived as a threatening tone, the manager told the claimant that he was about to have a serious problem. Another worker saw the confrontation and called the claimant away. The claimant worked through the end of his shift. The claimant spoke with the human resource manager. The human resource manager was dismissive and told the claimant, she would see if there was anything she could do. The claimant had also reported his pay concerns and his issues with the name-calling to the human resource staff but he never heard back from anyone.
On June 22, 2016, the claimant called the employer and left a message that he quit effective immediately. The claimant quit because of the employer’s pay practices, failure to follow its own break policy, and the manager’s hostility when he tried to talk about his concerns.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker
(1) left the insured worker's last suitable work voluntarily without  good cause. . .
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
8 AAC 15.160
(h)
An employer shall give each employee a written or electronic statement of earnings and deductions for each pay period. The statement of earnings and deductions must contain the employee’s 

(1)
rate of pay; 

(2)
gross wages; 

(3)
net wages; 

(4)
beginning and ending dates of the pay period; 


CONCLUSION
8 AAC 85.095(3) provides that a claimant who quits work due to an employment agreement related directly to the work can be compelling provided the claimant had no reasonable alternative but to quit work.
Good cause for leaving work depends on whether a reasonable and prudent

person would be justified in quitting the job under similar circumstances. Koach

Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which

would reasonably impel the average able‑bodied worker to give up his or her

employment; mere dissatisfaction with the circumstances which are not shown 

to be abnormal or do not affect health does not constitute good cause for leaving

work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976);
Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry,
331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D.,

No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No.

4094, March 30, 1979.
[I]t was the claimant’s right to reconcile her paycheck that was being violated. . .It is the employer’s responsibility to spell out the exact agreement of employment, not the employee’s to guess or hope. Osborne, Comm’r Dec. 14 1543, 
December 24, 2014.
The claimant had reasonable concerns about his pay rate, work hours and working conditions. The claimant’s attempts to address his concerns with the general manager were met with hostility and threats. A reasonably prudent person would not continue to work for an employer who refused to address his valid work related questions and concerns. Therefore, good cause for quitting work was established.

DECISION
The determination issued on August 22, 2016 is REVERSED. Benefits are ALLOWED pursuant to AS 23.20.379 for the weeks ending June 25, 2016 through July 30, 2016, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on October 4, 2016.
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       Kimberly Westover, Appeals Officer
