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CASE HISTORY

The employer timely appealed a September 2, 2016 determination that allowed the claimant’s unemployment insurance benefits without disqualifications under 
AS 23.20.379 on the ground that she was discharged. The issue is whether the claimant was discharged for misconduct connected with the work or if she voluntarily quit suitable work without good cause.


FINDINGS OF FACT
The employer is a personnel management agency. It provides recruitment services and fills vacant positions for businesses. The claimant began work for the employer on June 20, 2016. She last worked on August 5, 2016. She worked as a medical front desk receptionist at the Carolina Pain Institute. 

The claimant had complained to the employer and the human resource manager at the Carolina Pain Institute about her desire for more training and more work hours. The human resource manager was very happy with the claimant’s work and wanted to retain her. The human resource manager had a receptionist position on another floor of its facility where the claimant would be able to work a full 40-hour work week.  

On August 8, 2016, the human resource manager told the claimant about the position on the third floor and asked the claimant to report to the third floor for work that day. The human resource manager told the employer that the claimant said she did not want to work on the third floor, and if the human resource manager insisted on making her work on the third floor, she would quit. 
The human resource manager told the claimant that the third floor was where she was needed, and where work was available. She told the claimant that if she did not want to work on the third floor, there was no other work for the claimant. The human resource manager told the employer that at that point, the claimant refused to go to the third floor, and she was escorted out of the building. 

The claimant denied refusing to go to the third floor. She maintains that she simply told the human resource manager that she needed to go downstairs first to get her reference materials, and the human resource manager told her that she was not a good fit; she was discharged. 

The claimant went directly from the Carolina Pain Institute to the employer’s office to report that she was discharged. She was upset and frustrated. She asked to speak to the owner, but the owner was not in the office. The lead office worker attempted to calm the claimant down and assist her. However, the claimant yelled and leaned over the reception desk “in the office worker’s face” for approximately 10 minutes, berating the employer and intimidating the office worker. The office worker was afraid for her safety and considered calling 911 during the encounter. When the claimant finally left the employer’s office, the lead office worker called the owner to report what had happened.  
The human resource manager also called the owner to report the claimant’s argumentative behavior and her refusal to accept work on the third floor. The human resource manager did not want to lose the claimant as an employee. She called the employer hoping to work out an arrangement that would appease the claimant, and have the claimant return to work the following day.  

The owner called the claimant shortly before 5:00 p.m. that same afternoon. She hoped the claimant had calmed down so they could discuss and resolve the issues. However, the claimant immediately started yelling at the owner in a rude, hateful tone of voice,cutting the owner off mid-sentence and yelling over the owner as she tried to speak. The call ended abruptly, which the owner attributed to the claimant hanging up on her. 

The owner called the claimant back and left a voice message stating that she would not be yelled at, but if the claimant could discuss the matter in a rational professional manner, she would like to discuss what happened and work things out. The claimant denied hanging up on the owner. She said that her phone died, and she tried unsuccessfully to call the owner back from her home phone.  

The owner did not receive a call from the claimant. She waited 15 minutes and called the claimant again. The call went to voice mail. The owner left a voice message stating that the claimant was discharged for her unprofessional and insubordinate behavior to the lead office worker and the owner. 

The employer did not hear from the claimant again until Friday, August 12, 2016 when the claimant went to the employer’s office to pick up her final paycheck. 

At the hearing, the claimant denied all of the allegations and insisted that she was not rude, hateful, intimidating or unprofessional with the lead office worker or the owner. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There are some situations in which it is difficult to determine whether the work separation is a discharge or a voluntary quit, as both the employer and the worker have made some remark or taken some action that contributed to the separation. 

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary quit is a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. 
The employment relationship was severed by Salem Solutions, not because of what happened at the Carolina Spine Institute, but because of the claimant’s conduct with the staff at Salem Solutions after the claimant left the Carolina Spine Institute. 
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
Although the claimant denied any unprofessional or insubordinate behavior, the employer’s testimony on the crucial points was more convincing. Both of the employer witnesses testified about events they experienced first-hand, and both witnesses were credible. 

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Matthews, Comm'r Dec. 88H-UI-114, July 28, 1988.

The preponderance of evidence established that the claimant yelled, argued, interrupted and acted inappropriately and unprofessionally to her employer, which is misconduct. Therefore, the claimant was discharged for misconduct connected with her work. 

DECISION
The determination issued on September 2, 2016 is REVERSED. Benefits are DENIED for the weeks ending August 13, 2016 through September 17, 2016. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on September 30, 2016.





           Kynda Nokelby





  Kynda Nokelby, Appeals Officer

