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CASE HISTORY

The employer timely appealed a September 7, 2016 redetermination that allowed benefits without penalty pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on January 15, 2015. She last worked on August 17, 2016. She worked part time as an administrative assistant. 
The claimant was scheduled to work from 11:00 a.m. to 5:00 p.m., Monday through Friday. Her four-year-old child wanted to stay at home with his older siblings during the summer. The child weighed 75 pounds, and the claimant struggled to get him washed and dressed in the morning. She had difficulty getting him in and out of her vehicle and leaving the child at daycare in time to arrive at work by 11:00 a.m. 

The claimant understood the employer wanted her to be at work by 11:00 a.m.

She told her supervisor that she would keep trying to make it to work on time and that things would probably get better when her older children went back to school at the end of August. 

At some point, the claimant’s supervisor offered to submit a request to change the claimant’s start time to 11:15 a.m. Initially, the claimant declined the option to change her start time hoping things would improve. Later, she submitted a request to accept the offer to change her hours. The employer declined the request stating concerns that changing the claimant’s hours would not alleviate her tardiness. Further, the employer decided its business needs required the claimant to be at work by 11:00 a.m.
The claimant continued to arrive at work ten to fifteen minutes late almost every day. In the claimant’s performance evaluation in June 2016, the employer marked the claimant down for attendance and spoke with her about the importance of being on time to work. The employer never warned the claimant she would be terminated. 
On August 15, 2016, the claimant was out of work all day to care for her sick child. On August 16, 2016, she left early to take the child to a doctor’s appointment. On August 17, 2016, she was ten minutes late to work because the child screamed, refused to cooperate and did not want her to leave him at daycare. The claimant arrived to work as soon as possible. The employer met with the claimant that day and terminated her for excessive tardiness. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Comm. Dec. 9225438, June 18, 1992

While it is normally an employee’s responsibility to arrive at work on time, the claimant had extenuating circumstances. She communicated her issues with the employer and made every effort to get to work on time. The Tribunal does not dispute an employer’s right to terminate a worker who fails to meet its attendance standards. Furthermore, the employer’s choice to end the working relationship because of its business needs was understandable. However, there was nothing to establish the claimant’s attendance issues were a willful or wanton disregard of the employer’s policy. Therefore, misconduct in connection with the work was not established.
DECISION
The redetermination issued on September 7, 2016 is AFFIRMED. Benefits remain ALLOWED for the weeks ending August 20, 2016 through September 24, 2016, if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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