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CASE HISTORY

The claimant timely appealed a September 22, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 21, 2015. He last worked on September 16, 2016. He worked full time as a service technician at the Palmer Midas shop. 
The employer considered the claimant an excellent employee and a hard worker. The employer recognized that the claimant was on task and performed his job well. The claimant had ongoing issues with coworkers not doing their fair share of the work, which he discussed with the shop manager numerous times between March 2016 and September 2016. The shop manager held shop meetings to address “slacking” and inappropriate comments in the workplace. The shop manager told the claimant to let him know if the claimant was unhappy with the way the shop manager handled things. The shop manager encouraged the claimant to continue bringing any concerns to his shop manager’s attention. 

The claimant did not see any change in his coworker’s work habits. He did not believe the shop manager took strict enough action to correct the problems, which the claimant felt created extra work for him. 

On August 11, 2016, the claimant was very upset and frustrated because the other lube technician was not helping with the work. The claimant went to the shop manager’s office. He was frustrated and upset. He yelled at the shop manager, “This is bullshit. They’re not doing their jobs.” The claimant continued to yell and insisted that the shop manager watch video footage to prove his point. The shop manager told the claimant that he would watch the video footage, but he would not be screamed at. The shop manager and the claimant watched the video footage together. The video footage revealed that the other lube technician was on his lunch break not goofing off. 

On September 15, 2016, the claimant complained to the shop manager again that nothing had changed; his coworkers were still not working. The claimant also complained that he made a lower hourly rate than anyone, but he produced more work than any of the other technicians. 

On September 16, 2016, the shop manager called the claimant to his office and told him he was getting a raise from $12.50 per hour to $13.00 per hour, which was the same rate as the two senior lube technicians.  The claimant told the shop manager that the 50 cent raise was a slap in the face. He told the shop manager that he was a horrible manager, and he did not know how to do his job. The claimant’s voice was so loud that the service technician at the front counter, which was approximately 15-20 feet from the closed office door, could hear the claimant. There were also customers in the front lobby at the time. The shop manager filled out discharge paperwork and handed it to the claimant. He discharged the claimant for yelling and berating him, which he considered insubordinate behavior. 

The claimant denied yelling at the shop manager or calling him a horrible boss. He never received any formal warnings, reprimands or disciplinary actions. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
Although the claimant testified that he did not call his manager a horrible boss, and he did not yell at his manager, the employer’s testimony and the testimony of the employer witness on those crucial points was slightly more convincing. 

“The Department has consistently held that an employer has the right to expect that a supervisor will be given such respect that the supervisor's authority is not undermined. Hot-tempered remarks by the worker, threats, or insolence, without due provocation, constitute misconduct.” Luper, Comm'r Dec.

No. 83H-UI-263, October 17, 1983.

Yelling, telling a supervisor they do not know they are doing and calling a supervisor a horrible boss are all behaviors that are inappropriate and disrespectful. The shop manager had informally warned the claimant in the past that he would not tolerate being yelled at, and there was no evidence the hot tempered comments were provoked, especially since the claimant had just received a raise. 
Therefore, the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on September 22, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending September 17, 2016 through October 22, 2016. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on October 21, 2016.
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