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CASE HISTORY

The claimant timely appealed a September 29, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on June 12, 2015. He last worked on August 22, 2016. He worked full time as an operations agent.

One of the claimant’s duties was to scan packages that were to be delivered to various airlines as cargo. Because the employer was authorized through the Transportation and Security Administration (TSA) for scanning, the packages were not rescanned before being placed on an aircraft. The claimant received training on the proper scanning procedures, which stressed the importance of being seated at the monitor at all times when packages were being scanned. 
Each day, the employer reviews video footage of the previous day’s package scanning to ensure compliance with the TSA mandated package scanning requirements. Failure to comply with the requirements could lead to fines, and the removal of the employer’s TSA approval for package scanning.

On August 21, 2016, the employer watched the video footage of the scanning from the previous day. The employer saw the claimant walk away from the monitor for approximately ten minutes. The claimant loaded packages on the belt while packages continued through the scanner. The employer reported the incident to the TSA for investigation as required.
The claimant explained that he felt pressured by management to meet tight timelines for getting packages scanned and delivered to the airlines. The employer was constantly stressing the need to work faster and to meet delivery times. On August 21, 2016, one of the employees scheduled to work the scanning line was out sick. The claimant was working the monitor and scanning the packages, while the other employee took the packages off the belt after they were scanned. The claimant argued that while he did walk away from the monitor for a short time, it was not an intentional or willful act against the employer’s interest. The claimant argued it was a one-time error in judgement. 

On August 22, 2016, the employer terminated the claimant for violating the package scanning procedures. The claimant had no prior warnings regarding violations of the scanning procedures. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. .  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. Brown, Comm’r Dec. No. 9225760, July 6, 1992.

The meaning of misconduct is not limited to intentional or willful acts against the employer’s interest. Acts of negligence can also be misconduct if the negligence is serious enough to be considered gross negligence. While the Tribunal does not believe the claimant’s actions were willful or intentional, considering the severity of the situation, and the potential harm to both the employer and the airlines, the claimant’s failure to properly monitor the scanner was an act of gross negligence. Therefore, the claimant was discharged for gross negligence of his duties, which is misconduct in connection with the work.

DECISION
The determination issued on September 29, 2016 is AFFIRMED. Benefits remain DENIED for the weeks ending August 27, 2016 through October 1, 2016. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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