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CASE HISTORY

The claimant timely appealed an October 31, 2016 determination that denied benefits under AS 23.20.379(a)(1) on the ground that she quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if she was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on July 19, 2010. She last worked on September 22, 2016. At that time, she worked full time as the executive director. 

During the last week of the claimant’s employment, she was responsible for an industry convention that hosted hundreds of industry professionals at a local hotel. The claimant was frustrated, exhausted and stressed because none of the employer’s board members provided any assistance with this major event. 

The claimant made a decision that the board members disagreed with, and the claimant believed the board members intentionally refused to assist her or communicate with her because of the disagreement. 

On the morning of September 22, 2016, the president asked the claimant for the meeting minutes, which were on a zip drive at the office. The claimant was at the hotel preparing for the day’s events. Her workday on September 22, 2016 would have ended around midnight. The claimant would have worked all day on Friday,  

September 23, 2016. 

The claimant went to the office at noon to retrieve the zip drive. When she arrived at the office, she noticed that a new printer had been installed, things in the office were out of place, papers and files were in piles on her desk and a couch in the office and the computer password was changed. The claimant immediately assumed that the employer was going to discharge her. She sent the president a text message asking why the password was changed. The president replied and explained that they had to cut a check. The claimant responded, “Well, I’m sure there’s more to it than that, and I can’t get into the computer at all. If somebody’s not going to tell me what’s really happening here, then I guess I’m going to have to assume! I don’t want to spend the rest of the day working for people who are planning on firing me anyway.” The president asked the claimant to stay at the office; she was on her way to the office to talk to the claimant. 

At that point, the claimant told the president that she was back at the hotel packing her things. The president did not tell the claimant she was being discharged. The president asked the claimant to finish the event. The claimant said the only way she would finish the event was if the employer promised her a severance payment. The president agreed to pay $3,000.00 severance if the claimant finished the event without disruption and returned company items in her possession. 

The claimant left the office and returned to the hotel. When she arrived at the hotel, she found that the employer had gone into her hotel room and taken all of the company property. The claimant was too upset to continue working. She did not think that she could be professional, upbeat and entertain industry professionals in her current emotional state. She packed her things and quit. 

The claimant was not paid severance, and she was not paid for any notice period. 
The employer did not appear at the hearing. The president provided a statement to the Division that was included in the documentary evidence. In the president’s statement, she said that it had no intention of discharging the claimant. The employer had installed a new printer and needed to print checks while the claimant was at the convention, and staff did go through desk drawers in the office to find the checks. The employer agreed that it took items from the claimant’s hotel room but explained that the claimant had just texted that she was at the hotel packing, so they were gathering items necessary to finish the convention in her absence. The employer had hoped to meet with the claimant to find out why she was so upset. However, the claimant was gone before the employer had a chance to meet with her. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

 (8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation.

A discharge is a separation from work in which the employer takes the action that results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. 
The employer never told the claimant that it planned to discharge her. The claimant admitted that in her exhausted emotional duress, she immediately assumed she was being let go. There was nothing in the testimony or the documentary evidence to show that the claimant could not have continued working at least two more shifts. It was the claimant who made the comments and took the actions that caused the separation. Therefore, the claimant voluntarily quit work. 

“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogelson, Comm'r Dec. 8822584, February 28, 1989. Good cause contains two elements: 1) the reason(s) for leaving must compelling and 2) the workers must exhaust reasonable alternatives before leaving work.PRIVATE 

Even if the working conditions on September 22, 2016 were so egregious that the claimant felt she could not compose herself and professionally work the rest of the convention, she did not exhaust reasonable alternatives before quitting work. The employer was trying to meet with her to discuss the events, which was a reasonable alternative she chose not to pursue. Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on October 31, 2016 is AFFIRMED. Benefits are DENIED for the weeks ending October 1, 2016 through November 5, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on December 2, 2016.
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