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The claimant timely appealed a November 8, 2016 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective October 16, 2016. 

The claimant began work for the employer on about November 16, 2014. She last worked on September 25, 2016. At that time, she worked full-time as the city manager. 
The claimant had a history of having problems with her hands before she began working in Bethel. She believed the problems were exacerbated by the extreme cold in Bethel. 

In early 2015 the claimant took time off and had hand surgery in Michigan. Her doctor there told her she would continue to have problems and might require more surgery if she continued to do work that involved using her hands a lot.  The claimant used her hands extensively in her work, using a computer all day and often into the evenings in order to get her work done.  The claimant made some changes to her work station by purchasing a better keyboard and adjusting the keyboard level. The claimant was aware of the employer’s policies of making accommodations for employees with disabilities and who to contact to start such a discussion. She had drafted policies for the employer’s employee handbook.  She did not ask the employer to make any accommodations for her because she was not aware of any accommodations that might have helped. 
In June 2016, the claimant learned it would take a year to get an appointment with a hand specialist in Anchorage. She decided at that point to relocate and negotiated an early release from her employment contract. The claimant elected to end her contract at the end of September to allow the employer time to replace her and to assist with the transition. 

On August 2, 2016, the claimant saw a local physician who advised her to quit her work and relocate to a warmer climate and find work where she didn’t use her hands so much.

The claimant worked until September 25, 2016 and relocated within two days. The claimant had been told a climate such as that in Arizona would be helpful for her health issues; however, she relocated to Michigan because she has family there. Although Michigan has harsh winters, the claimant believes it is better for her medical issues because the winters are shorter and less intensely cold than in Bethel.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers       better wages, benefits, hours, or other working conditions; if  the new work does not materialize, the reasons for the work  not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

The claimant in this case voluntarily chose to leave work because the climate and job duties exacerbated her medical condition. She made her decision in June 2016 when she learned an appointment with a specialist in Anchorage would be a year’s wait. She continued to work another three months.
The claimant’s physician in Michigan had advised her over a year prior that her condition would get worse if she continued to use her hands extensively for work, but the claimant did not pursue other work at that time. The claimant was very aware of the employer’s policies of accommodating disabilities, but she did not bring her issue to the employer and she did not pursue accommodations that may have allowed her to continue her work. That the claimant was unaware of possible accommodations does not excuse her failure to inquire. It is widely known that technology exists which allows people who have absolutely no use of their hands to utilize computers
We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance. Larson, Com. Dec. 9121530, Nov. 8, 1991, aff’d Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993.PRIVATE 

The claimant presented a letter from a local physician she saw two months after she gave her employer notice of her resignation.  That physician also advised the claimant to find work with less hand use and advised her to move to a warmer climate. Although the claimant made the point that Michigan’s winter is shorter and perhaps less intensely cold than that in Bethel, if following the doctor’s instruction had truly been the claimant’s intent, she would have chosen a climate that was much more suitable for her worsening medical condition. Instead she chose to be near her family. 
The claimant made the decision to voluntarily leave her work and relocate near family. She failed to pursue reasonable accommodations to possibly allow her to continue her work, and she did not follow her physician’s recommendations of moving to a warmer climate. The Tribunal cannot find that the claimant in this matter had good cause for leaving work at the time she did. 
DECISION

The determination issued on November 8, 2016 is AFFIRMED. Benefits remain DENIED for the weeks ending October 1, 2016 through November 5, 2016. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on December 23, 2016.




                                  Rhonda Buness, Hearing Officer
