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The claimant timely appealed a November 22, 2016 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 31, 2006. He last worked on October 25, 2016. At that time, he worked part time as a field service technician providing information systems and network support to the employer’s clients. 

The employer was dissatisfied with the claimant’s ability to keep up with his client billing and invoicing. The employer talked to the claimant repeatedly about work expectations and following the employer’s instructions to complete his client invoicing and submit the billings timely. 

In September 2016, the claimant asked to have his work schedule reduced to part time because he was providing 24 hour care for his elderly parents who were chronically ill. The employer agreed but cautioned the claimant about the expectation that he catch up on his invoicing and client billing. 

In early October 2016, the claimant caught pneumonia, which further impacted his ability to catch up on his client billing. On October 24, 2016, the claimant talked to the employer about a password reset problem he was having, which was critical for the claimant to catch up on his work. The claimant talked about going to the office the following day to work on that issue and his client billings. During that conversation, the claimant told the employer that his pneumonia was severely contagious and had been resistant to the antibiotics he was given. The employer told the claimant not to come to the office on October 25, 2016. 

On October 25, 2016, the claimant felt a little better. His doctor had prescribed different antibiotics and said that he was well enough to return to work. The claimant went to the office at approximately noon. He was concerned about his client billings, and he had been unsuccessful in resetting his password remotely. The claimant thought that he could resolve the problem by going to the office and getting the password from the employer. The claimant went to the employer’s office at noon wearing a protective mask over his mouth and nose. The employer discharged the claimant for disobeying his directive and coming to the office with a contagious condition on October 25, 2016. 

The claimant did not tell the employer the doctor had cleared him to return to work, and he did not offer to provide medical documentation. The employer received a medical statement after business hours that day. If the claimant had provided the medical documentation or told the employer he was cleared to work, the employer might not have discharged him. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to terminate a worker who fails to follow instructions. However, what must be decided is if the claimant’s actions rose to the level of misconduct.  

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The employer’s directive not to come to the office and risk exposing staff to a contagious disease was reasonable, and the claimant clearly failed to follow the employer’s directive. If the claimant had not been cleared to return to work, the Tribunal might have been persuaded that his actions were insolent and against the employer’s best interest. However, that was not the case, and although it would have been prudent to apprise the employer he was cleared to work, his failure to do so and his genuine concern for completing his work show that his actions were more indicative of an isolated instance of a good faith error in judgment, which is not misconduct. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on November 21, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending October 29, 2016 through December 3, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on December 22, 2016.
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