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CASE HISTORY

The claimant timely appealed a November 4, 2016, determination that denied benefits under AS 23.20.379(a)(1) on the ground that she quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if she was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on March 19, 2004. She last worked on September 16, 2016. At that time, she worked full time as a billing specialist. 
The claimant had ongoing issue with her direct supervisor, the billing manager. The claimant felt the workload was excessive, and her supervisor “nit-picked” her work and constantly criticized her for not getting her work done. The claimant also believed her supervisor asked her to perform questionable coding practices such as code accounts for billing without the proper required dictation. The claimant was written up numerous times by her supervisor for inefficient work practices and a negative attitude. The claimant talked to the executive director and the human resource manager about her supervisor. However, she felt her concerns were dismissed, and she never filed a formal complaint. 

On September 1, 2016, the claimant received a written warning regarding her inefficient work habits and her “constant negativity.” In her frustration about the workload, the claimant muttered negative comments about the employer, which other staff overheard. The claimant understood that her supervisor expected her to be positive and to refrain from negative comments in the work place. 

On September 16, 2016, the claimant talked to the human resource manager about her supervisor. She told the human resource manager that she was stressed out, she did not know how long she could take the nit-picking and that she planned to quit work at the end of the year. The human resource manager believed that the claimant was merely venting because the human resource manager offered to talk to the supervising doctor about the issues but the claimant said that was not necessary. The claimant denied being offered any assistance. 

Approximately 45 minutes later, the claimant’s supervisor instructed her to code an account for billing and handed her the doctor’s dictation file. The claimant told her supervisor that the dictation file was not complete, and her supervisor said, “I don’t care, just do what I tell you,” which greatly upset the claimant. 

Shortly thereafter, the claimant received a call on her personal cell phone from her son. The claimant’s son asked her how her day was going, and the claimant got up from her desk, went out into the hallway and vented to her son. The hallway was open to the physical therapy department and numerous office suites. The claimant was loud, she was crying and she said wanted to quit because she did not want to work for a boss and an administrator who did not care about her and wanted to fire her. The executive director was in the hallway and she overheard all of the claimant’s negative comments. The claimant looked up and saw the executive director. She abruptly ended the call, returned to her office and started working again. 
Fifteen minutes later, the claimant was called to a meeting with the executive director and the human resource manager to discuss the claimant’s comments in the hallway. The executive director hoped to give the claimant a chance to explain her comments and somehow reconcile with the claimant. However, during the meeting, the claimant complained about the work environment and what she felt were unreasonable work demands. The executive director pointed out that the claimant was frequently in the break room and away from her desk; perhaps that was the reason she was having trouble getting her work done. The claimant felt that none of her concerns were being validated. The executive director told the claimant that is she was that unhappy, she should quit. She also told the claimant that she would not allow her to yell down the hallway that she hates her job and bad mouth the employer; if that was the case, the claimant should quit. The claimant said, “I’m not going to quit. You’ll have to fire me.” The executive director said, “Fine, you’re fired.” 

The claimant returned to her desk to clean out her things. Prior to the claimant leaving, the human resource manager met with the claimant and offered to accept a resignation in lieu of termination so that she could cash out her 40 hours of accrued personal leave. The claimant agreed. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. A discharge is a separation from work in which the employer takes the action that results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. 
The claimant may have initiated the chain of events that led to her work separation. However, the record was clear, she did not have the choice to continue working after September 16, 2016. Therefore, the claimant did not quit work, she was discharged, and the issue is whether she was discharged for misconduct. 

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct. Division of Employment and Training Service’s Benefit Policy Manual, Section MC 45.05(a).
The claimant’s frustration and dislike of the work environment may have been justified. However, she displayed specific concrete behaviors in her conduct in the hallway and her conversation with the executive director that were inappropriate, disruptive and unprofessional. Furthermore, she was warned two weeks earlier that making negative comments in the workplace would not be tolerated. Her behavior on September 16, 2016 displayed a willful and blatant disregard of the standard of behavior the employer had a right to expect of an employee, which is misconduct. 

Therefore, the claimant was discharged for misconduct connected with the work. 

DECISION

The determination issued on November 4, 2016 is AFFIRMED and MODIFIED from a quit to a discharge. Benefits are DENIED under AS 23.20.379(a)(2) for the weeks ending September 24, 2016 through October 29, 2016. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on January 19, 2017.
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