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CASE HISTORY AND FINDINGS OF FACT

Timeliness

The claimant filed an appeal against a determination mailed to her correct address on June 1, 2015. The determination reduced the claimant’s unemployment insurance benefits under AS 23.20.360, denied her benefits under AS 23.20.387 and held her liable for an overpayment of benefits, including penalties under AS 23.20.390. 
The claimant received the determination shortly after its mailing. She read the determination, including the statement of her appeal rights. The claimant contends that she called the unemployment insurance office within a few days and stated that she wanted to appeal the determination, and she was advised that she would receive appeal paperwork in the mail. 

On June 24, 2015, The Division mailed a notice to the claimant’s correct address advising her that her Alaska Permanent Fund (PFD) would be levied to satisfy her overpayment balance with the Division. The claimant does not recall receiving the PFD levy notice. 

On July 1, 2015, August 1, 2015, September 1, 2015 and October 1, 2015, the Division mailed overpayment liability notices the claimant’s correct address, which included a statement of her appeal rights and telephone numbers for the Benefit Payment Control Unit and the Appeals Office. The claimant contends that she called the unemployment office occasionally to check the status of her “appeal,” and she was advised to expect appeal paperwork in the mail. 

In October 2015, the claimant did not receive her PFD, which prompted her to call the unemployment insurance office.  She contends that she was instructed again to watch the mail for paperwork from the Appeals office. The Division continued to mail monthly overpayment statements to the claimant’s correct address on the first of each month. 

On May 16, 2016, the claimant opened a new unemployment insurance claim via the Internet. She began filing claim certifications shortly thereafter. She continued filing biweekly claim certifications via the Internet. 

On June 24, 2016, the Division mailed another PFD levy notice to the claimant’s correct address. The claimant does not recall receiving the notice. 

The claimant continued to file biweekly claim certifications in June 2016, 

July 2016, August 2016, September 2016 and October 2016 via the Internet. However, she never received any benefit payments because her benefits were applied toward her overpayment. The Division mailed weekly notices to the claimant’s correct address throughout the entire period at issue here advising her that her benefits were denied. The claimant contends that she called the unemployment office and the Benefit Payment Control office frequently and every Division representative that she spoke with told her to just keep waiting, she would get her appeal paperwork in the mail. 

In October 2016, the Division levied the claimant’s PFD. On October 31, 2016, the claimant called the unemployment office and spoke to a supervisor. The claimant contends that the supervisor told her to keep waiting for her appeal paperwork. 

On December 15, 2016, the Division mailed a notice to the claimant advising her that her federal income tax refund would be levied and applied to her unemployment insurance overpayment balance. 

On December 20, 2016, the claimant called the Benefit Payment Control Unit, and a representative processed an appeal for the claimant. The claimant contends that when she received the tax levy notice, she finally decided to insist that someone in the Division take action to process her appeal. 

The Division argued that all Division staff are trained to immediately accept and process a claimant’s appeal, and to document any/all conversations regarding appeals. 

There is nothing in the Division records to indicate the claimant asked any Division staff to process an appeal before December 20, 2016.
PROVISIONS OF LAW

Timeliness

AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.
CONCLUSION

Timeliness

AK 23.20.340 holds that a determination becomes final 30 days after the determination is mailed, and the Appeal Tribunal has no jurisdiction or authority to hear a matter once finality has occurred. The 30-day finality period can be extended for a reasonable time, if there was some circumstance beyond the appellant’s control that prevented the timely filing of the appeal.

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

The claimant’s testimony that she called the Division repeatedly about an appeal was self serving. It was simply not believable that Division representatives, including a supervisor, would repeatedly give completely inaccurate and false information to a claimant. Furthermore, the claimant never called the Appeals office, and she waited almost two years to insist that someone look into her alleged appeal, which is not a reasonable time, especially since her PFD was levied twice. Therefore, the claimant has not established a circumstance beyond her control that prevented the timely filing of her appeal, and her appeal cannot be accepted as timely filed. 
DECISION

Timeliness

The claimant’s appeal from the determination mailed on June 1, 2015 is DISMISSED as untimely filed.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on January 19, 2017.
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