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CASE HISTORY

The claimant timely appealed a January 3, 2017 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 1, 2015. He last worked on October 21, 2016. He worked full time as a janitor. 

On October 21, 2016, the claimant completed his shift and returned to the employer’s office to enter his shift report into the computer system as required. 

The supervisor instructed the claimant and the other janitors to use another supervisor’s computer to enter their reports. Two other janitors entered their reports before the claimant. When it was the claimant’s turn, he sat down at the desk and began to enter his shift report in the computer. The supervisor confronted the claimant and said, “Get your f…ing ass out of my chair.” The supervisor pulled the chair away from the claimant, brushing the claimant’s leg. The claimant did not respond. He completed his report and left work. 

The following day, the claimant’s leg was sore from where the chair had brushed his leg. The claimant contacted his direct supervisor and provided a written report about what the other supervisor had said and done the night before. 

On October 22, 2016, the vice president called the claimant and discharged him. The vice president told the claimant he was discharged for making a false accusation against the supervisor. 
The vice president said the claimant falsely reported falling to the ground and injuring himself when the supervisor pulled the chair out from under him. The claimant denied the allegations; he did not report that he had fallen or that he was injured. The employer did not participate in the hearing. 

The claimant opened an unemployment claim effective October 30, 2016. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm’r. Dec. 86-UI-213, August 25, 1986. 

Misconduc' cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.

Weaver, Com. Dec. 96 2687, February 13, 1997.  
The employer did not participate in the hearing. The statements provided by the employer in the documentary evidence are considered hearsay evidence, which is insufficient to overcome credible sworn testimony. 

The claimant was credible, and there was nothing in his sworn testimony to indicate any wrongdoing on his part that caused his termination. Therefore, the employer failed to sustain its burden to show that the claimant acted against its best interests, and the Tribunal holds that the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on January 3, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending October 29, 2016 through December 3, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on February 6, 2017.
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