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CASE HISTORY

The claimant timely appealed a January 24, 2017 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on April 18, 2016. He last worked on January 3, 2017. He worked full time as a fuel tank driver in Kotzebue. 

The claimant was required to possess a class “A” commercial driver’s license (CDL) with a hazardous materials endorsement in order to perform the duties of a fuel tank driver. The claimant had obtained his hazardous materials endorsement from the Division of Motor Vehicle (DMV) office in Kotzebue six months before his termination. When the claimant was getting his hazardous materials endorsement, he asked the DMV agent if he could renew his CDL while he was there. The DMV agent told the claimant that CDL’s could not be renewed six months in advance; he needed to wait until he was closer to the expiration date. 

On the morning of January 3, 2017, the claimant looked at his CDL and noticed that it expired at the end of that day. He told his manager that his CDL was expiring, and his manager made arrangements for the claimant to fly to Anchorage that evening to renew his CDL and return the following evening. The Kotzebue DMV office had recently closed. The claimant offered to pay for his plane ticket. The claimant’s manager was qualified to drive the fuel tanker in the claimant’s absence, and the claimant planned to miss only one day of work. 

The claimant left the employer’s office and completed some of his runs. When he returned to the office that afternoon, his manager told him, “today will be your last day.” The claimant had no attendance or disciplinary issues. He asked the manager why he was being discharged, but no reason was given. The employer reported to the Division that the claimant was discharged for failing to renew his CDL timely, which was ultimately his responsibility. 

On January 4, 2017, the claimant flew to Anchorage and renewed his CDL. He returned to Kotzebue on January 5, 2017. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its expectations or is unable to perform the job duties. However, not all such failures constitute misconduct for unemployment insurance purposes. 

In order for such a failure constitute misconduct, it must be shown that the failure was intentional, heedless, or grossly negligent. 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

There was simply nothing in the testimony of the claimant or the employer’s documentary evidence to support that the claimant intentionally acted against the employer’s interest. His oversight was an isolated instance of a good faith error in judgment, which is not misconduct. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on January 24, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending January 7, 2017 through February 11, 2017, 
if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on March 2, 2017.





           Kynda Nokelby





  Kynda Nokelby, Appeals Officer

