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The claimant timely appealed a February 24, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 10, 2014. He last worked on February 13, 2017. At that time, he worked full-time as a shop hand.
On the claimant’s last day of work, he requested permission from the owner to have some work done on his personal vehicle in one of the employer’s warehouses that was not in use.  The employer agreed. The claimant was called several times that morning because the person working on his vehicle had questions.  The claimant went to the warehouse a few times that morning to facilitate the work on his vehicle. 

The employer’s policy allows for two 15-minute breaks each work day, one in the morning and one in the afternoon, as well as a 30-minute unpaid lunch break. 

A supervisor noted that the claimant had taken several breaks that morning, and decided to send the claimant home for the day because the supervisor felt the claimant was not being productive. The supervisor checked with the general manager before deciding to send the claimant home and the general manager agreed. When the supervisor told the claimant to go home, the claimant became very upset. The claimant did not get along with the supervisor. He felt the supervisor was inconsiderate and yelled at him when it was not necessary. Additionally, the claimant felt the supervisor and other workers at times made comments to the claimant that were sexually harassing in nature. The claimant had never brought his concerns with the harassing comments to the attention of the general manager or the owner.

The supervisor insisted the claimant go home.  The claimant yelled at the supervisor, swore, and threatened him with physical harm. The general manager heard the claimant’s threats and came out and told the claimant to leave.  The claimant left the area briefly and then returned.  The general manager yelled at the claimant to get out or he would be fired immediately.  The claimant left.
When the claimant arrived for work the next day, he was discharged for threatening the supervisor the previous day.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for threatening a supervisor with physical violence.
The Division’s Benefit Policy Manual addresses relations between co-workers in MC 390.2:
Threats of damage or bodily harm made against an employer or fellow-employee are verbal aggression and are misconduct unless they are clearly not serious in intent. 

Example: A claimant made two statements threatening bombing and "going postal" in the context of a Christmas party discussion. These were reported to the management, which took them seriously, reported them to the police, and, in conjunction with other disciplinary actions against the claimant, discharged him. In denying benefits, the Tribunal held that, although the statements were undoubtedly intended as jokes, [d]ue to increased terrorist acts in this country over the last few years, the public has a heightened sensitivity to such statements. Therefore, they were considered misconduct. Callaway, 99 0051, February18, 1999

Additionally, in Mathews, Com. Dec. 88H-UI-114, July 28, 1998, the Commissioner of the Department of Labor held:

An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Com. Dec. 88H-UI-114, July 28, 1988.

There is no indication in the record that the claimant was joking when he refused the instructions of his supervisor and made a threat of bodily harm. In fact, the claimant was very upset and yelling when he made the threat.

The employer has established that the claimant was discharged for behavior that clearly rose to the level of misconduct connected to his work.  The penalties of    AS 23.20.379 are appropriate in this case.
DECISION
The determination issued on February 24, 2017 is AFFIRMED. Benefits remain DENIED for the weeks ending February 18, 2017 through March 25, 2017. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on April 10, 2017.







      Rhonda Buness, Appeals Officer

