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CASE HISTORY

The claimant timely appealed a February 28, 2017, determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on June 6, 2016. He last worked on October 5, 2016. At that time, he worked part time as a driver, janitor and kitchen helper.  

The employer prepares 400 meals per day for one large account. The claimant delivered the meals to the Kids Corp account, which was only a few hours each day, at best. The employer wanted to provide more hours for the claimant, so it added miscellaneous janitorial and kitchen duties, which the claimant was amenable too. 

In September 2016, the employer had to make staffing adjustments because the head chef was going to be out on extended medical leave, and the employer was hiring another part time kitchen helper. The employer notified the claimant and the line cook that the employer would be cross-training kitchen staff for two weeks. During the two weeks of cross training, the claimant was scheduled to work two hours on Sunday, October 9, 2015 and Sunday, October 16, 2016, when the Kids Corp meals were not an issue and the kitchen was not as busy. The chef told the claimant that since he would have to come in on his normal day off (Sunday), he could take Friday off. The claimant did not want to take Friday off because he worked five-hour shifts on Friday, and he needed the hours. 

On Thursday, October 5, 2016, the claimant suggested that the chef adjust the line cook’s schedule and have the line cook come to work an hour earlier every weekday to train with the claimant. The claimant felt that was a better solution than cutting the claimant’s hours. The chef told the claimant that he would not adjust the line cook’s hours because the line cook already worked eight hours each day. The chef told the claimant to work on Sunday, or “take his stuff and get out.” The claimant maintained this was not the first time the chef and the line cook had talked to the claimant in a disrespectful, demeaning tone. The claimant did not want to work with the line cook or the chef because of the way they treated him. The claimant interpreted the chef’s comment to “take his stuff and get out” literally. He left without working any hours that day. 

On Friday, October 6, 2016, the claimant reported to work. The chef asked him if the claimant again if he was going to work on Sunday. The claimant “suggested” again that the chef change the line cook’s hours. The chef said, “Take your shit and get out of my kitchen.” The claimant left without working any hours. 

On Sunday, October 9, 2016, the claimant did not report to work because he believed the chef fired him on Friday when he refused to allow him to work for the second consecutive day. 

On Monday or Tuesday, the claimant went to the office to speak with the general manager and the administrator. The claimant explained that he did not want to work with the chef and the line cook because of the poor treatment he received, and he did not want to work weekends. The managers told the claimant that he should have addressed his concerns with them sooner. The claimant contends that the general manager said, “It’s too late, we’re going to have to let you go.” 

The administrator who testified at the hearing could not recall exactly what happened or what was said in the meeting. She was not aware that the chef had refused to allow the claimant to work; she thought the claimant stopped showing up for work because he did not want to work on Sundays. 

The employer needed someone who would be flexible and work any days. The claimant denied refusing to work on Sunday or any other days of the week. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987.

An employee cannot “voluntarily leave” a job unless the employee intends to leave the job.
“As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).
The claimant was ordered to go home two consecutive shifts by a manager before returning on the next business day to discuss the events with higher management. Clearly, the claimant did not intend to quit work, and he did not have the choice to continue working on Monday when he spoke to the general manager. Therefore, the claimant did not quit work; he was discharged. 

"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H‑UI 213, August 25, 1986.

The claimant’s employment ended because the employer believed he was inflexible and they needed someone willing to work any days or shifts. 

Although a series of miscommunications seemed to have occurred here, the claimant was credible, and there was nothing in his sworn testimony to indicate that he refused to work on Sundays, or any other days for that matter. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION

The determination issued on February 28, 2017 is REVERSED and MODIFIED from a quit to a discharge. Benefits are ALLOWED under AS 23.20.379(a)(2) for the weeks ending October 15, 2016 through November 19, 2016, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on April 4, 2017.
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