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The claimant timely appealed a March 2, 2017 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 28, 2016. He last worked on February 9, 2017. He worked full time as a delivery driver. 

On February 9, 2017, the claimant was making a delivery to Camp Maranatha, which was not a location he was familiar with. He had trouble finding the camp and asked his supervisor for assistance. The claimant’s supervisor told him to “Google it.” The claimant used his company cell phone to find driving directions to Camp Maranatha. The camp was on a long windy road, and the road conditions that day were not good. It was snowing, visibility was poor and the roads were icy. The claimant could not recall how to get back to the main highway from the camp, so he used his company cell phone again for directions. The claimant looked down occasionally at the directions on his cell phone, which was in his hand resting on his lap as he was driving. The claimant lost control of the truck on the icy road and ended up in the ditch. There was only minor damage to the truck. However, on February 10, 2017, the employer discharged the claimant for violation of the “Zero Device Tolerance” policy, which states that employees shall not use any electronic device while operating a company vehicle. 

The employer expected drivers to have two hands on the steering wheel at all times. The employer expected drivers to place their global positioning systems (GPS) devices, including cell phones, in the cup holder, which would leave both hand free to grip steering wheel. 

The claimant understood the policy. However, he felt this was a unique situation because of the remote location of the camp, his supervisor’s instruction to use Google maps to find his way, and the icy road conditions. He tried to use the cup holder but the phone fell on the floor several times. He tried to use the audio feature for turn-by-turn directions but the reception was bad, and the audio feed kept cutting out. The claimant did not think to set the phone on the seat next to him instead of holding the phone in his hand. The claimant had no history of warnings or disciplinary actions. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its standards. However, not all performance failures constitute misconduct. 
“The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.”  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The claimant was credible, and his explanation of the events was believable. The remote location and the supervisor’s instruction to use Google maps were mitigating factors that influenced the claimant’s actions. His decision to use his cell phone GPS device while driving was more consistent with an isolated instance of a good faith error in judgment than a willful violation of the employer’s policy. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on March 2, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending February 18, 2017 through March 25, 2017, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on April 7, 2017.
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