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CASE HISTORY

The claimant timely appealed a March 10, 2017 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 1, 2013. She last worked on February 15, 2017. She worked full time as a cashier. 

On January 22, 2017, the owners left for vacation for three weeks. During their absence, the claimant was the acting manager. She was responsible for ordering supplies, paying vendors, receiving freight, working as a cashier in the store and helping with the biweekly bank deposits. Thursday and Friday were her normal days off work. 

Deposits were done on Tuesdays and Fridays. The claimant counted the cash, had another cashier double check the count and made the deposit at the bank. On Fridays, the other cashier did the deposit. The claimant was instructed to order “only what was absolutely necessary,” during the owners’ absence. The claimant ordered what was necessary and purchased some items locally during the owners’ absence. Freight was delivered on Fridays. The claimant talked to her coworkers about the freight delivery, and they agreed the claimant did not need to come in on her day off, the two coworkers could handle the freight. 

While the owners were on vacation, the claimant’s worker’s compensation claim was denied. The claimant had injured her shoulder lifting something at work on June 15, 2016, and she opened a worker’s compensation claim. However, she continued to work while the claim was in process. The claimant had difficulty getting the claims adjustor to help her with her claim. The claimant consulted a worker’s compensation attorney several times since December 2016. The claimant wanted to get an independent medical evaluation and get her torn rotator cuff repaired. The claimant had discussed the issues she was having with the owner. The claimant believed that the owner agreed and sympathized with her. However, on February 18, 2017, when the owner returned from vacation, she discharged the claimant, and one of the reasons given for the discharge was that the claimant created a hostile work environment when she consulted a worker’s compensation attorney. 
The owner told the claimant she also heard that the claimant called her husband “stupid” and there was $1,400.00 missing from the store deposits. The claimant denied calling the owner’s husband stupid, and she was not aware of any missing money. The owner did not specify what day(s) the money was missing, if the missing money was from a deposit the claimant made or a deposit the other cashier made. The employer did not participate in the hearing, and the employer did not mention missing cash from deposits in its written statements to the Division. The claimant was never counseled, warned or written up, and she was not aware the owner was dissatisfied with her job performance. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Com. Dec. 96 2687, February 13, 1997.  
“Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action.” Douglas, Com. Dec. 85H-UI-069, April 26, 1985. 

The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its performance standards. However, not all performance failures constitute misconduct, and the employer had the burden to show that the claimant intentionally acted against its best interests. 

The employer did not participate in the hearing, and the employer’s documentary evidence in the hearing file is considered hearsay evidence, unsupported by any sworn testimony of witnesses with firsthand knowledge of the events. Hearsay evidence is insufficient to overcome credible sworn testimony. 

The claimant was credible, and there was nothing in her testimony to indicate any intentional wrongdoing on her part that caused her termination. Therefore, the employer failed to meet its burden, and the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on March 10, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending February 25, 2017 through April 1, 2017, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on April 10, 2017.
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  Kynda Nokelby, Appeals Officer

