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The claimant timely appealed a March 16, 2017 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer from June 16, 2016 to September 4, 2016, She was rehired on September 21, 2016. She last worked on January 8, 2017. She worked full time as a personal care attendant (PCA) in a residential facility for elderly clients. 
The claimant received a copy of the employer’s policy manual when she was rehired on September 21, 2016. The employer’s policy was in line with the State of Alaska guidelines governing residential care facilities. Those guidelines require a critical incident report (CIR) for any change in behavior, any fall, any violent or unusual behavior of a patient that is observed by the caregiver. Critical incident reports must be filed within 24 hours of the incident. Additionally, the employer’s standard of conduct policy states, “If a fall occurs the caregiver must document and report the fall. If a resident falls on your shift and you fail to report it, you have failed your other team members.” 

The employer expected the PCA who was with the patient at the time the fall or unusual behavior occurred to write the report. In situations where both PCAs were present during a fall or unusual event, the PCA who attended to the patient was the one responsible for making the report. The employer allowed PCAs to stay past their designated shift to complete reports when necessary. 

The claimant always worked with another PCA, and there were up to nine residents under their care. The claimant understood the reporting requirements, and she had correctly filed three fall reports during her employment. 

On December 27, 2016, the claimant was covering a partial shift for a PCA who called out sick. Because she worked only a partial shift that day, she was not the lead PCA. She thought that the lead PCA was the person responsible for the daily report. Two incidents occurred during the claimant’s shift that day. 

The first involved a patient who suffered from multiple sclerosis and was unable to walk without a walker. The patient took two narcotic pain medications for several conditions that caused her constant pain. The claimant was transferring the patient from her wheelchair to her bed. The patient’s foot caught on the wheelchair, and she fell on top of the claimant. The lead PCA helped the claimant get the patient back into her bed. The claimant did not complete a critical incident report or a fall report because she thought the lead PCA would take care of it, and they were extremely busy getting all of the residents into bed at that time. 

The second incident involved a patient suffering from dementia. The patient was often combative. When the claimant and the lead PCA entered the patient’s room, she had pushed herself out of her wheelchair and was lying on the floor. The claimant lifted the patient from the floor to her chair, which was difficult because the patient was much taller and heavier than the claimant. The claimant did not complete a fall report because she thought the lead PCA would take care of the report. The claimant left work approximately a half hour to an hour later. She did not think to question the lead PCA about the reports; she trusted that the lead PCA would do the required reports. 

The night shift PCA noted that the first patient who had fallen during transfer from wheelchair to bed complained all night long that she was in extreme pain, even after oxycodone and Vicodin. That PCA called the nurse administrator. The patient had fractured her femur during the fall. She was hospitalized for two weeks as a result of that fall. 

On December 28, 2016, the staff manager sent the claimant a text message asking what happened the night before. The claimant responded immediately that she did not think the patient had been injured. The administrator told the claimant to complete a critical incident report and a fall report, which the claimant did later that same day and within the mandatory 24-hour reporting period. 

The staff manager reviewed video surveillance which showed the claimant alone in the room with the first patient for five minutes before the lead PCA arrived and the patient was put into bed. The camera angle did not show the fall or any behavior of the patient that would indicate she had sustained injury. 

The staff manager also viewed the surveillance of the claimant lifting the patient with dementia from the floor to her chair. The staff manager believed that the patient was limp and that the claimant slammed her angrily into the wheelchair. The claimant denied intentionally slamming the patient into the wheelchair. The claimant maintained that the patient was lashing out at the claimant as she was lifting her, tearing a necklace off the claimant and even biting the claimant’s neck. The claimant recalled that putting that client back into her wheelchair several times that shift after the patient had pushed herself to the floor. 

On January 3, 2017, the staff manager gave the claimant a written reprimand for her failure to report the two falls on December 27, 2016 and for poor patient care following a final warning. The written reprimand included notice that the claimant was being suspended from January 9, 2017 through January 22, 2017. 

The claimant worked her scheduled shifts on January 3, 4,5,6,7 and 8, 2017 before beginning her unpaid suspension began because “she was already scheduled.” The claimant was expected to return to work on January 23, 2017. 

During the claimant’s suspension, the State of Alaska performed an annual review of the employer’s business for its licensing renewal. The employer was questioned about the fact that the claimant had four reported incidents involving patient falls, which caused the employer to scrutinize the claimant’s employment further. 

The staff manager considered a warning she alleged to have given the claimant on July 21, 2016 regarding her temper towards patients. The claimant denied being warned in July 2016. The staff manager also considered a final written warning she gave the claimant on October 24, 2016 complaints from the dementia patient and another caregiver that the claimant yelled at the dementia patient and called her a bitch. The claimant said that she muttered son of a bitch when the patient had hit her. Regardless, the parties agreed the claimant received a stern final warning regarding appropriate conduct with patients. 
The staff manager agreed that there were no other falls, incidents or complaints after December 27, 2016 that caused the discharge, and that the claimant would have been discharged even if she had completed the critical incident report and the daily report the same day the incidents occurred. The staff manager and the administrator felt that the claimant simply did not have the temperament to work with elderly disabled patients. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The employer discharged the claimant because of improper reporting of patient falls and her overall demeanor towards elderly patients, which the employer considered poor patient care. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its performance standards. However, there must be a preponderance of evidence that the worker was capable of performing the job duties to the employer’s standards and willful or negligently failed to do so. 

The decision in this matter turns on the weight of the evidence. 
In Weaver, Comm’r. Dec. 96 2687, February 13, 1997, the commissioner has held in part: 
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eye witnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Com. Dec. 96 2687, February 13, 1997.  
The employer also complains that the Tribunal weighed evidence improperly when he gave more weight to the sworn testimony of some of the claimant's witness who did not "put anything in writing", versus the employer's witnesses' written statements made by persons who were not present at the hearing. It should be obvious that a witness who testifies under oath, is subject to perjury penalties, and is open to cross-
examination is generally a more reliable witness than one who gives statements verbally to a third party and then signs them. Some of those statements by the employer's witnesses were second hand in nature, or that which was based on things they had heard another person say, and were then presenting as factual. When such evidence is challenged by a witness giving sworn testimony, it must be given very little credence. Grant Commr, Dec 9324310, 1994. 

“Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action.” Douglas, Com. Dec. 85H-UI-069, April 26, 1985. 

The testimony established that the video surveillance evidence was inconclusive and incomplete as the staff manager could not actually see the fall of the first patient, and the claimant testified of several other falls of the dementia patient that occurred on the same date that were not captured on video surveillance. 
The staff manager’s testimony about the name calling and the complaints of poor patient care were based on statements made by other parties not present to present firsthand sworn testimony that was subject to cross-examination. In other words, all of the employer’s testimony on that crucial point was hearsay, which is insufficient to overcome credible sworn testimony. 

The claimant was credible. Her explanation of the events was not unreasonable and demonstrated, at best, an overall inability to effective manage patient care, which is not misconduct. Therefore, the Tribunal concludes that the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on March 16, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending January 28, 2017 through March 4, 2017, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on April 14, 2017.
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  Kynda Nokelby, Appeals Officer

