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CASE HISTORY

The claimant timely appealed a March 10, 2017, determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant worked for the employer for two and one half years. He last worked on January 28, 2017. He was discharged on February 16, 2017. At that time, he worked part time as a gas attendant. The claimant established a claim for unemployment insurance benefits effective February 19, 2017.
In November 2016, the claimant accidently backed his vehicle into the all-terrain vehicle of the president of the corporation. The president of the corporation complained to the general manager. The claimant was removed from his position as a regularly scheduled employee to an on call and weekend employee.

The claimant worked under these conditions until January 28, 2017. He was scheduled for work, but he would be contacted and advised someone else had taken the shift. He called the assistant general manager and requested a staff meeting. He was told the assistant manager did not want to speak to him. He went to the store to speak in person with the assistant manager. The assistant manager told the claimant that he did not want to speak to him. The claimant got upset and raised his voice.  Customers were present during this altercation. 

The claimant over-heard the general manager tell the assistant manager to call the police. The general manager was only present for about one minute of the altercation.  When the claimant overheard the general manager instruct the assistant manager to call the police, he calmed down and left. The general manager was not present when this occurred. As the claimant was leaving, the assistant manager told him that he was fired. The claimant had not been warned about any behavior involving his interaction with the assistant manager or any other member of management.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

"Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

The general manager was the person that testified for the employer during the hearing. He testified from what he had been told by the assistant manager and his presence for approximately one minute of the altercation. He was not aware of any warnings. The claimant’s direct testimony was credible and therefore must be granted more weight than that of the employer.

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)
The claimant did not recall any warnings regarding his attitude or demeanor with anyone in management. He calmed down upon a mention of police from a party not involved in the altercation between him and the assistant manager. He admits that he raised his voice and that he was upset. Based upon the testimony provided, the altercation from which resulted the separation of the claimant from his employment was an isolated incident and did not interrupt efficient operation of the business. As in Wright, the isolated incident cannot be held to be misconduct. The penalties of AS 23.20.379 do not apply.
DECISION
The determination issued on March 10, 2017 is REVERSED. Benefits are allowed for the weeks ending February 18, 2017 through March 25, 2017.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on May 4, 2017.
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