DK# 17 0838
Page 2

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket Number: 17 0838     Hearing Date: June 26, 2017
CLAIMANT:
EMPLOYER:
NICOLE RODRIGUEZ
FIRST NATIONAL BANK ALASKA
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Nicole Rodriguez
Hank Wiedle
DETS APPEARANCES:

None
CASE HISTORY

The claimant timely appealed a May 26, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on January 30, 2017. She last worked on May 3, 2017. At that time, she worked full time as a teller. The claimant established a claim for unemployment insurance benefits effective January 8, 2017. 
After a period of training the claimant was assigned to work the drive up teller window. This is a slower paced window. She did well in this assignment. She was then moved to an inside window. The pace was much faster. The claimant began making mistakes because she tried to work to fast. She was over her allowable cash on hand limit on several occasions. She cashed checks above her limit set by the employer. She was required to get approval of checks exceeding the limit set by the employer. She was given warnings about cashing checks above her limit without getting approval.
The claimant left her window with cash unsecured, or her computer unsecured on occasion. She did this usually because she was hurrying to get approval for cashing a check above her limit while a number of customers were waiting in line. She received warnings about leaving her cash and computer unsecured. 

The claimant took steps to correct her shortcomings. She bought a lanyard to keep her keys around her neck as a reminder to secure her cash and computer. She posted a note on her computer screen to remind her to perform security protocols before stepping away from her window.

On April 26, 2017, the employer issued the claimant a final warning for exceeding the limit of cash on hand at her window. The employer informed the claimant that any additional warnings would cause her discharge. The claimant was over her limit of cash on hand May 2, 2017. This was the final incident. She was discharged following this incident on May 3, 2017 as the employer believed the claimant was incapable of meeting its standards.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The evidence as presented shows that the claimant was attempting to perform her work to the standards set by the employer but was not capable of meeting the standards set by the employer.  As in Belcher, no willful on wanton action by the claimant has been shown. Therefore, misconduct as defined in 8 AAC 85.095(d)(1) has not been established.
DECISION
The determination issued on May 26, 2017 is REVERSED. Benefits are allowed for the weeks ending May 6, 2017 through June 10, 2017. The reduction in benefits is restored. The separation will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406 through 409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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