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CASE HISTORY

The claimant timely appealed a June 6, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on May 18, 2016. He last worked on May 11, 2107. At that time, he worked full time as a front desk clerk. The claimant established a claim for unemployment insurance benefits effective May 4, 2017.
The claimant was discharged on May 14, 2017, following a report of sexual harassment by a fellow employee on May 10, 2017. The claimant told one female employee that they should get a room. The claimant made other comments to the employee. She advised the claimant that his comments were not welcome. 
A second female employee reported issues with the claimant’s performance in regards to arranging rides with the shuttle bus. She also had received comments from the claimant that were sexual in nature. She had not been concerned about them because she had previously worked in a bar and was familiar with such behavior.

The manager had read the reports of the female employees. She reviewed the video surveillance and determined that the claimant had sexually harassed the female employees. She discharged the claimant on May 14, 2017 when he returned to work after a few days off.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm. Dec. 85H-UI-369, January 31, 1986.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

In this present case, the testimony of the two females at which the sexual comments were directed create a preponderance of evidence that the harassment occurred. The claimant testified that he did not intend the comment about getting a room to mean what the female employee accepted as the meaning of the comment. The perceived concept of a statement has more meaning that the intended concept. The perception of the comment by the female employee was conveyed to the claimant when she advised him such comments were not acceptable.

Therefore, the Tribunal holds that the actions of the claimant rise to the level of misconduct as described in 8 AAC 85.095(d)(1).
DECISION
The determination issued on June 6, 2017 is AFFIRMED. Benefits are denied for the weeks ending May 20, 2017 through June 24, 2017.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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