DK# 17 0919
Page 2

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket Number: 17 0919     Hearing Date: July 13, 2017
CLAIMANT:                                           EMPLOYER:
JESSICA WRIGHT                                    ALASKA PREMIER REAL ESTATE
CLAIMANT APPEARANCES:                   EMPLOYER APPEARANCES:
Jessica Wright                                          Janice Lobaugh
DETS APPEARANCES:

None
CASE HISTORY

The claimant timely appealed a June 14, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer in 2014. She last worked on 
May 24, 2017. At that time, she worked full time as a transaction coordinator. The claimant established a claim for unemployment insurance benefits effective May 28, 2017.
The employer was in the process of merging her business with another business. As part of the merger, certain tasks were removed from the responsibility of the claimant to another employee. The employer hoped to transition the claimant to a property management position. The employer believed that making certain business decisions as to who was to accomplish which task, she could free up the claimant to transition into the property management position. The claimant believed that her position was being phased out.
The claimant and employer had discussed the transition. The claimant was aware that the property management position would be based upon a commission rather than an hourly wage. The claimant had informed the employer that she could not work for a commission. She believed that she needed a steady source of income.

The employer hired another individual to perform bookkeeping duties. Some of the claimant’s tasks were transferred to this individual. The claimant did not get along with this individual. The employer was aware of the tension between the claimant and the bookkeeper. She asked the two to meet in her office to work out their differences. The claimant refused to meet with the bookkeeper.
On May 24, 2017, the claimant replied to an e-mail from the bookkeeper. Her reply was rude and offensive to the bookkeeper. The bookkeeper entered the office yelling at the claimant. The bookkeeper left the office until later that afternoon. The employer met with the claimant about the e-mail. The employer requested that the claimant work out her differences with the bookkeeper. The claimant refused to meet with the bookkeeper.

The employer told the claimant that it could not have outbursts of this type in the office. The claimant advised the employer that she would not be returning. The employer did not recall this statement from the claimant. Following this meeting the claimant cleaned out her office and left.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers               better wages, benefits, hours, or other working conditions; if          the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Com. Dec. 87H-UI-265, September 29, 1987. Alden, Com. Dec. 85H-UI-320, January 17, 1986.
The claimant left the employment while work was still available. She initiated the final action that caused the separation from work. Therefore, the separation is a voluntary quit. 
The claimant has not shown that she left work for one of the seven reasons listed as good cause in Regulation 8 AAC 85.095(c). The regulation also requires that the Department should also consider the degree of risk to the claimant's health, safety, and morals. The claimant has not shown that the employment was a risk to her health, safety, or morals. 

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm. Decision 88H-UI-011, March 15, 1988.
The claimant did not pursue the alternative of meeting with her coworker to work out differences as suggested by the employer. The claimant did not discuss her issues with the coworker with her employer.

The claimant has not met her burden to establish that she left her employment for good cause under AS 23.20.379.
DECISION

The determination issued on June 14, 2017 is AFFIRMED. Benefits are denied for the weeks ending May 27, 2017 through July 1, 2017.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on July 14, 2017.
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