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CASE HISTORY

The claimant timely appealed a June 21, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant worked for the employer about three weeks. He last worked on May 18, 2017. At that time, he worked full time as a route driver.  The claimant’s duties consisted of driving from yard to yard of the employer’s clientele and policing the yard to remove pet feces. 
The employer paid a piece rate by the yard. The advertisement for the position indicated that the pay was between $16 and $20 per hour. The claimant determined that he would have to complete four yards per hour to earn about $17 per hour and five yards per hour to earn about $21 per hour. The claimant was also reimbursed $.50 per mile.
The claimant took the job as a stop gap measure while he sought work in his regular occupation of welding inspector, for which he normally earns about $30 per hour. The claimant is certified in welding, welding inspection, and in level two coatings. His occupation normally takes him to various areas of the state and to other states for long periods of employment.

The route was in Wasilla near the claimant’s residence. This allowed the claimant to remain near home while continuing to seek work in his regular occupation. The claimant noted the constant walking was causing pain in his knees. He went to a doctor that prescribed a pain killer but advised the claimant that his pain would not get better. He also noted that the constant bending over caused acid reflux for which his doctor suggested over the counter antacids.
The claimant noted that he was only earning between $9 and $10 per hour because of the larger yards in Wasilla compared to Anchorage and the distance he was required to drive between clients’ yards. He met with the employer about his physical issues and piece rate pay. The employer suggested that he could drive to Anchorage and take a route there. The employer would not reimburse the claimant’s mileage between Wasilla and Anchorage. He suggested the claimant would get used to the exercise.

The claimant knew his knees would not get better based upon his doctor’s advice. He knew he could not work faster to improve his rate of pay and that driving to Anchorage was prohibitive based on the distance and wear and tear on his vehicle. He gave the employer a two week notice on May 4, 2017. He quit May 18, 2017.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers               better wages, benefits, hours, or other working conditions; if          the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
In Martin, Comm. Dec. 84H-UI-266, November 16, 1984, the Commissioner of Labor and Workforce Development held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.” The Commissioner explained:

“One of the desirable aims of the Employment Security Act is acquisition and retention of acquired skills, and the act should not be construed so as force an individual to remain in employment which does not utilize his highest skill so long as this does not affect the remaining eligibility factors within the act.”
In Martin, the Commissioner specifically imposed the following Department policy:

It is not uncommon for an unemployed worker to be forced to the position of taking any work that he can acquire. The economic pressure of a long period of unemployment is the most common factor in this situation. Often this work is not suitable and the claimant would not have been referred to this or a similar (sic) job by the employment agency. In such a situation, it is to be expected that the individual will constantly seek work which will place him back into his former occupation or skills or a job that will pay a wage commensurate with his prior earning level. The mere fact that a person is able to perform a job does not mean that it is suitable work or that he is reasonably fitted for such work. The retention and use of required skills, the maintenance of income at an earned level, and the preservation, so far as possible, of an established economic status are all desirab1e ends sought by the Alaska Act. Within reason, and as dictated by the circumstances surrounding each case and the existing employment conditions, these desired results should not be discouraged.
In Wescott v. State of Alaska, Dept. of Labor, 996 P2d 723 (Alaska 2000), the Alaska Supreme Court considered the matter of a person with a disability who quit his employment because it aggravated his disability. The court held,

A claimant may be capable of performing a particular job and yet be unsuited for it. To find suitability the hearing officer is required to consider not only Wescott’s physical fitness for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet. . . .

As we have already pointed out above, physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem since -- according to the department's policy manual – “[i]f accepting work is detrimental to the claimant's health, or if the claimant's health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.”18 "Suitability" is thus an inquiry that encompasses more than short-term physical capability. A claimant may be "capable" of performing a particular job and yet be "unsuited" for it.  

As in Martin, the claimant’s employment in a stopgap employment does not automatically provide a finding that the work is suitable. As in Wescott, the claimant’s issue with his knees was aggravated by the constant walking. Therefore, the job was not suitable. 
DECISION

The determination issued on June 21, 2017 is REVERSED. Benefits are allowed for the weeks ending May 20, 2017 through June 24, 2017. The reduction in benefits is restored. The separation will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406 through 409.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on August 8, 2017.
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