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The claimant timely appealed a July 12, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on June 13, 2017. She last worked on June 23, 2017. At that time, she worked full-time at various positions including bartending.
On her last day, the claimant worked as a bartender. The general manager observed the guests and staff that were drinking in the bar before he left for the evening. The next morning, the general manager did not find what he believed to be the correct number of drinks recorded by the claimant. There were no drinks recorded for staff members. The general manager did not believe sufficient drinks were recorded for the guests present that evening, based on his knowledge of the drinking habits of the guests. 

It is the employer’s policy to record all drinks consumed before closing the bar for the night and submit them to the office.  The claimant recorded all drinks consumed by guests that evening and promptly submitted the record to the office. She knew the drinks would have to be added to the guest’s bill by office staff before the guests departed the next day. The claimant had been trained by another employee to record drinks for staff on her phone, and record them for the employer in the morning.  This was because staff sometimes ordered drinks after the bar and the office were closed.  The claimant intended to record two drinks, one for herself and one for another staff member, the next morning.  

The claimant was awakened by the general manager the next morning and advised that she was discharged and needed to be on the plane departing in 30 minutes.  She was told she was being discharged because she did not correctly record the drinks from the previous night properly.  The general manager considered that the claimant was stealing by failing to record the drinks. Additionally, the employer had discovered that the claimant had not recorded drinks for guests that were taken out on charter trips.  The claimant had been instructed to gather the list of drinks requested by guests and place them in the kitchen, but she did not know she was to record the drinks to be billed to the guests.  She believed an office staff member added the drinks to the guests’ bills. The employer had also received complaints that the claimant had poured drinks too strong for the guests.  
The claimant had not been warned that she was to record staff drinks before closing the bar, that she was responsible for recording boat drinks or that she was pouring drinks too strong. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or 
incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because the employer believed she was stealing by failing to record drinks for guests and staff, including herself. 
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The Division’s Benefit Policy Manual, at MC 45.05 holds:

D. Warnings or Reprimands 
Warnings or reprimands are usually necessary to show that the worker's actions showed a willful disregard of the employer's interests. If the worker continues the behavior after such warnings, this tends to show that the behavior was willful. 

Example: A receptionist was discharged for poor attitude. She had come in late through the shop door, and stopped there to talk with the shop employees. When the foreman said everyone should get back to work, she did not follow the directive. Since the foreman was not her supervisor, and she had not been warned about poor attitude, the Tribunal held that the discharge was not for misconduct. French, Docket No. 99 1763, August 10, 1999.

The claimant in this case was not warned about the performance issues for which she was discharged.  She was not told she was over-pouring drinks. Her explanation for her failure to write down the staff drinks until the next morning was credible, as was her explanation for not recording the guests’ boat drinks. The employer did not establish that the claimant’s performance failures were a result of a willful disregard of the employer’s interests. 
Misconduct cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

In applying Rednal, the Tribunal cannot conclude that the claimant’s actions constituted misconduct as it is described in regulation 8 AAC 85.095(d). The penalties of AS 23.20.379 are not appropriate. 

DECISION
The determination issued on July 12, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending July 1, 2017 through August 5, 2017, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406-409. 

APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on August 11, 2017.







      Rhonda Buness, Appeals Officer

