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CASE HISTORY

The claimant timely appealed a September 6, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on June 1, 2015. She had worked for the previous business owner since 2011. She last worked on August 10, 2017. At that time, she worked full-time as assistant director of business development.
The claimant was frequently a few minutes late for work.  She had been warned about being on time in 2015, but her late arrivals continued.  The claimant was late due to her young son’s behavior, traffic, and the distance between her son’s school and the worksite. In 2016, the claimant received a letter from the employer praising her performance and noting she was being given a raise. The claimant’s supervisor told the claimant that the lateness was not a problem for her. 
The majority of the employer’s staff were located in Sri Lanka.  The claimant had been counseled by the owner in December 2016 or January 2017 to be more kind when pointing out errors to that staff. As a result, the claimant and her supervisor often reviewed each other’s email messages to the staff to be sure they were not harsh. 

A client of the employer’s cancelled a contract because the employer had not met the client’s financial expectations.  The client also complained that they did not have confidence in the claimant as their account representative.  The client said the claimant was rude to their staff on the phone and berated them for having questions.  The claimant denied being rude or berating the staff.  She felt the client’s lack of confidence in her was because the claimant was forbidden to tell the client that staff overseas was working on their account.  The client said the claimant directed their staff to do work without the authority to do so.  The claimant denied this.  She worked with the staff to try and make software issues between the two entities work.  The client said the claimant sent questions to the staff’s personal cell phones.  The claimant agreed that she had communicated with staff on their cell phone at their request, after giving them her cell phone number so they could ask her questions on weekends.  

On her last day of work, the owner asked the claimant if an intern could learn the billing procedures for a certain client that the claimant took care of.  The claimant replied that the intern could learn the billing input duties over time, but the claimant communicated frequently with the client and it would take time for the intern to learn that portion of the job.  The owner directed the claimant to copy the intern on her email communications with the client, and to train the intern to do the billing. 

The claimant spoke to the intern of the intricacies of the client’s billing that day, but she did not begin training her.   The claimant planned to write up procedures for the intern to follow to do the billing, as she was accustomed to doing when training new workers to do complicated medical billing.  The client’s billing was only submitted once per month.  The billing was submitted by the claimant on her last day.  She did not involve the intern in the process because she believed it was important to get the billing done quickly and the procedures were not ready.
When the claimant came to work on August 11, 2017, she was 11 minutes late.  The claimant’s young child had been stressed and made the morning difficult and the claimant had stopped to get coffee for the staff, and discovered she had no money with her.  The claimant was advised she was being discharged for being late, having a negative attitude and for refusing to train the new employee the previous day.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after she did not train an intern to perform her duties.  
Misconduct cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

The claimant’s supervisor was not present when the claimant was directed to train the intern. The claimant provided credible sworn testimony that she was not told she must train the intern that day and that she did plan to train the intern as directed.  The employer’s hearsay evidence did not establish that the claimant’s actions on her last day rose to the level of misconduct as described in Regulation 8 AAC 85.095(d), above.

The decision in this matter turns on the weight of the evidence. In Weaver, Com. Dec. 96 2687, February 13, 1997. The commissioner has held in part: 
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.

The employer held that the claimant’s frequent tardiness contributed to the decision to discharge her, however the claimant had been late consistently for some time and this was accepted by her supervisor.  The employer also mentioned the claimant’s negative attitude as a reason for the claimant’s discharge, but did not establish for the record that the claimant continued negative behavior after being warned to be kind to the overseas staff. The claimant’s credible sworn testimony also overcomes the employer’s hearsay testimony regarding the former client who complained about the claimant.

The Tribunal does not question an employer’s right to discharge a claimant that does not meet its standards, but such a discharge is not always for misconduct.  The Tribunal finds the claimant in this case was discharged for reasons other than misconduct and thus the penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on September 6, 2017 is REVERSED. Benefits are ALLOWED for the weeks ending August 19, 2017 through September 23, 2017, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits under AS 23.20.406-409. 

APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on October 3, 2017.







      Rhonda Buness, Appeals Officer

