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APPEAL TRIBUNAL DECISION

Docket number: 17 1347  Hearing date: October 6, 2017
CLAIMANT:
JOSHUA NILSON

CLAIMANT APPEARANCES:
DETS APPEARANCES:
Joshua Nilson
None

CASE HISTORY

The claimant timely appealed determinations issued September 6, 2017 and September 7, 2017, which denied the claimant’s benefits in weeks ending August 26, 2017 and  September 2, 2017, under Alaska Statute 23.20.505. The issue before the Appeal Tribunal is whether the claimant is unemployed.
The claimant’s benefits were denied under the same law in subsequent consecutive weeks after his appeal was filed.  The Tribunal takes the weeks ending September 9, 2017 and September 16, 2017 into this review.  
FINDINGS OF FACT

The claimant established an unemployment insurance claim year effective January 15, 2017. 
The claimant is establishing a business with his spouse.  They have purchased a piece of property and are developing the property for building.  Due to the terms of his investment, the claimant may draw no wages from the business until it makes a profit.  

A contractor was hired to start developing the property.  In the week ending August 26, 2017, the claimant made phone calls to rent a piece of equipment for the contractor to use.  In the week ending September 2, 2017, the claimant spent three hours getting fuel and fueling a piece of equipment, one hour obtaining emissions fluid for a piece of equipment, and about six and a half hours greasing equipment.  In the week ending September 9, 2017, the claimant spent five hours obtaining and laying out ground cover fabric.  In the week ending September 16, 2017, the claimant also spent about five hours laying out ground cover fabric. 
While he spent his days at the site, other than the specific duties outlined above, the claimant was simply observing the work.  He was not required to be at the site and could leave any time.  He had cell phone service and he conducted work searches and a job interview while at the site.  During this period, the claimant made independent efforts to return to work in his usual occupation as a heavy equipment mechanic or supervisor. 
PROVISIONS OF LAW

AS 23.20.505. Unemployment defined.
(a) An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
(d) An individual is not considered "unemployed" in a week if
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(1)
the individual is not performing services during that week because the individual is on leave from the regular employer of the individual for a period of four weeks or less; and

 (2)
the leave is part of a work schedule consisting of alternating periods of work and leave in which the hours of work for one complete period of work and leave average at least 40 hours per week.

8 AAC 85.101. Definitions.

(a) In this chapter, unless the context requires otherwise,

(15)
"partially unemployed individual" means an individual who is working less than the individual's customary full-time hours for his or her regular employer and whose wages from that employer during a particular week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50;

CONCLUSION

For purposes of unemployment insurance benefits, one’s self‑employment is significant only to the extent of that individual’s service based earnings, availability for work as an employee, and the amount of personal time invested in the business.

In Dippel, Com. Dec. No. 95 2175, October 9, 1995, the Commissioner of Labor stated, in part:


The claimant is a journeyman electrician and works through his union, IBEW local 1547. He filed a claim for benefits on March 29, 1995.  He is presently in the process of establishing his own business as an electrical contractor. He began preparations early this year, but has not yet opened for business. Since the week of May 27, he has been spending up to 50 hours per week preparing to open his business; performing such tasks as phoning prospective suppliers and wholesalers, and contacting contractors for whom he might get contracts. Part of his time has been spent in attending business administration classes.  He must still obtain insurance before he can actually open his business.  Although he does now have a contractor's license, it is not clear from testimony whether he has an active business license. 


When he actually begins offering his services as an electrical contractor, the claimant's union will require him to get off of the union's out of work list.  Until then, he has remained on the list, and he continues to work on jobs to which he is dispatched.  


The Tribunal, relying upon Dunbar, Com. Dec. 94 7970, Aug. 1, 1995,  reasoned that the claimant is self-employed  since he has been putting in more than full time hours on his work for himself. Therefore the ruling was made that benefits are not payable.


In the Dunbar case, the claimant was a self-employed commissioned real estate salesman.  He was providing services in that he was providing buyers to property owners who wished to sell their property. When property was sold, he would receive a commission for his services. The case we cited in Dunbar, Wool v. Employment Sec. Div., No. FA-87-2234 Civ. (Alaska Super. Ct. 4th JD, Jan. 10, 1989) also involved a claimant who was providing services.  The claimant in Wool was the co-owner of an ice cream business. He was claiming benefits while working in the store making and selling ice cream.  He received no wages, but did take "draws" from his business.


Both of the claimants in these cases were providing services for the public for which they could expect direct remuneration.  The claimant in the case now before us is neither providing any service as of yet, nor is he engaged in any activity that could now provide him with remuneration. Thus, we find his case to be much different than the cases cited above.  Because the statute expressly provides in the definition that services are provided, we hold that the claimant does meet the definition of an unemployed individual under his present circumstances.  We hold that until he actually opens his business, whether in a fixed location or for contracts with customers, that he is to be still considered as unemployed. As long as he is simply preparing to go into business, we hold that the disqualifying provisions of the statute do not apply. 

As in Dipple, the claimant in this case was involved in setting up his business during the weeks under review.  However, that involvement did not represent services for which he would receive direct remuneration, nor did it show he was partially or fully employed.  The claimant was ready and willing to accept work as an employee.  He met availability for work requirements and was fully unemployed during this period.  
DECISION

The determinations issued on September 6, 2017, September 7, 2017 and September 21, 2017 are REVERSED. Benefits are ALLOWED for the weeks ending August 26, 2017 through September 16, 2017, if the claimant is otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on October 10, 2017.




                                  Rhonda Buness, Appeals Officer

