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CASE HISTORY

The claimant timely appealed an October 9, 2017 determination which denied benefits under Alaska Statute 23.20.525(a)(1) and AS 23.20.526(a)(19). The issue before the Appeal Tribunal is whether the claimant earned wages in covered employment.

FINDINGS OF FACT

The claimant has worked with Air-Land Transport for about 37 years. He began working there in 1989. He was listed on the corporation paperwork as the secretary/treasurer from 2006 through 2017. The only other individual on the corporation paperwork was the president and owner of the corporation.
The claimant worked daily as the operations manager. He had the authority to hire employees and to fire employees. He signed checks for payroll and for purchases. He had to get approval for checks to purchase something for the business from the president and owner. 
The claimant had been a signatory on the checking account for a number of years prior to becoming the operations manager. He had worked in a number of capacities for the business before he was promoted to operations manager. He had at one time been listed as an owner/operator driving a truck for the business. He did not meet with a board but had occasionally met with the corporate attorney. He had not done so in the last few years.

The Employment Security Tax office on the Division of Employment and Training Services did not have and “Election of Coverage” document on file for the corporate officers.
PROVISIONS OF LAW

AS 23.20.350. Amount of benefits.
(a) An individual who is paid at least $2,500 in wages during the individual's base period for employment covered by this chapter is eligible to receive benefits under this chapter if those wages were paid in at least two of the calendar quarters of the individual's base period.

AS 23.20.520 “Employing Unit” defined in part:

(10) “Employing Unit” means one or more departments or other agencies of the state, a political subdivision of the state, and individual, or a type of organization, partnership, association, trust, estate, joint trust company, insurance company, or domestic or foreign corporation, or the receiver, referee in bankruptcy, trustee, or successor of one of these, or the legal 
representative of a deceased person, which has or after January 1, 1937, had one or more individuals performing service for it in the state.

AS 23.20.525. “Employment” defined.
(a) In this chapter, unless the context otherwise requires, "employment" means

(1) service performed by an individual for wages or by an officer of a corporation, including service in interstate commerce; . . . 

(8) service performed by an individual whether or not the common-law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that

(A) the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;

 (B) the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and

(C) the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed;

AS 23.20.526. Exclusions from the definition of “employment”.

(a) In this chapter, unless the context otherwise requires, “employment” does not include . . .

(19)
service performed for a corporation by an employee of the corporation if

(A)
the corporation is incorporated under AS 10.06;

(B)
the corporation is not a government corporation; and



(C)
the employee is an executive officer of the corporation

CONCLUSION

In Woodland, Comm. Decision No. 9027816, November 14, 1990, the Commissioner states in part:

We agree with the ESD that the McCollough case cited by the Tribunal has nothing to say about the 50 percent rule.  The court in that case simply approved, without opinion, a stipulated settlement.  It is not binding authority in subsequent cases.  The 50 percent rule was not invoked, because the parties simply stipulated that the claimant had no powers or duties as vice president of the corporation.


Alaska Statute 23.20.525(a)(1) covers corporate officers, whereas AS 23.20.526(a)(22) excludes executive officers.  To read “executive officer” as synonymous with “corporate officer” would nullify one provision or the other; . . . 


The statute [AS 10.06.483] presumes that the officers manage the corporation, but it does not confer any particular management duties or authority on specific officers.  It leaves this to the bylaws and the board of directors.


Using this framework as a guide, we conclude that a corporate officer is an "executive" officer if the officer is serving as president, secretary, treasurer, or other officer specifically named in the bylaws or by the board; the officer is appointed by and serves at the pleasure of the board; and the officer is given, and actually exercises, authority and responsibility for the overall management of the corporation.  


If the bylaws or the board confer no managerial authority or duties, then the officer is not an executive officer.  A corporate treasurer who has the authority to transact business in the name of the corporation and guide the overall financial business of the corporation is functioning as an executive officer.  A production manager or foreman is not an executive officer, because he is not responsible for an aspect of the overall management of the corporation . . .

In Dye, Comm. Decision No. 9121841, the Commissioner of Labor stated, in part:


We were careful to point out [in Woodland] that the service of an executive officer is not covered when the officer is assigned non-executive duties.  So long as the officer actually has executive duties and authority, all service for the corporation is excluded.

The claimant in this case was listed as a corporate officer for the entity that paid him for services during the period his claim is based on.   

The corporation’s bylaws were not included in the hearing record.  The claimant’s description of his job duties did not demonstrate that he was given any authority to direct the overall management of the corporation. He was required to get approval to write checks for purchases. He could write payroll checks. This duty could easily fall under his job description as the operations manager.

AS 23.20.526(a)(19)(C), above, states that “employment” does not include service for a corporation where the employee of the corporation is an executive officer of the corporation.

The Tribunal concludes that, as in Woodland, the claimant in this case did not exercise authority as an executive officer and functioned as an operations manager only. As he was not an executive officer of the corporation, all of his service for the corporation constitutes employment.

DECISION

The notice of determination issued in this matter on October 9, 2017 is REVERSED. The claimant is entitled to the use of the wages on the unemployment insurance benefit claim beginning September 10, 2017. 

This matter is REMANDED to the Employment Security Tax Unit of the Division for inclusion of the claimant’s wages in his monetary determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on November 7, 2017.
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Appeals Officer
