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CASE HISTORY

The claimant timely appealed an October 20, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer in 1999. He last worked for the employer on October 9, 2017. At that time, he worked full time as a service technician. The claimant established a claim for unemployment insurance benefits effective October 8, 2017.
The employer discharged the claimant because he exceeded the allowable points on the employer’s driving eligibility policy. The employer’s policy calls for termination of employment after an accumulation of five or more points. 
Five points are assigned for extreme violations, which include driving while intoxicated; vehicular homicide or manslaughter; using a vehicle in the commission of a felony; reckless, careless, or negligent driving that results in damages over $300 or serious injury; submitting a false report; attempting to elude a police officer; driving with a revoked or suspended license; or driving a personal vehicle on company business with expired/revoked insurance/license. Four points are assigned for major violations, which include reckless, careless, or negligent driving unless company decides it is an extreme violation; failure to report an accident; entering a state ordered driver safety course; talking on cell phone; or failure to wear seatbelt. Two points are assigned for preventable or at-fault accidents that do not involve serious property damage or injury. One point is assigned for minor violations, which include minor moving traffic violations; minor DOT violations; driving without proof of valid auto insurance; failure to have a valid drivers’ license in possession; failure to provide proof of registration; two or more driver alert reports; DriveCam infractions that are against Odom policy (except cell phone usage and failure to wear a seatbelt, these are four points); or smoking in a company vehicle.
The employer’s vehicles are equipped with a “DriveCam” device that records violations. Heavy braking, sharp turns, excessive speeds, violent maneuvers, and crashes will trigger the DriveCam to record several seconds before the triggering event through the event. 
The claimant was recorded operating the vehicle on October 7, 2017 at 96 miles per hour, 71 miles per hour, 63 miles per hour, making a wide high speed turn into the oncoming lane, and failing to stop at a stop sign. The employer’s point system assigned the claimant seven points. He was discharged on October 9, 2017.
The claimant did get to about 96 miles per hour while passing a slower vehicle but slowed back down after completing the passing of the slower vehicle. He believed that he did not realize that he was speeding on the other two occasions. He was not paying attention when he reached a turn and braked heavily, making a wide turn that caused him to cross into the oncoming traffic lane. He slowed and rolled through the stop sign without coming to a complete stop. He was having a bad day involving personal issues with family life and financial problems which distracted him from properly concentrating on his driving.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm. Rev. No. 82H-UI-051, March 31, 1982.

The definition in Lynch has been codified in Regulation 8 AAC 85.095(d)(1) and is very similar in wording. 

Both the regulation and the definition cited in Lynch, provide that a willful and wanton disregard of the employer’s interest includes carelessness or negligence to such degree or recurrence as to show an intentional and substantial disregard of the employee’s duties or obligations to the employer. When an employee is charged with operating the employer’s vehicle, he is obliged to that employer to safely operate the vehicle. In this case, the claimant repeatedly operated the employer’s vehicle in an unsafe manner on several occasions on the date of October 7, 2017. Having a bad day does not condone unsafe operation of an employer’s vehicle. As the actions of the claimant regarding operating the employer’s vehicle unsafely were repeated several times on October 7, 2017, the Tribunal holds the claimant’s actions rose to the level of misconduct defined in the regulation. Therefore, the penalties in AS 23.20.379 are appropriate.
DECISION
The determination issued on October 20, 2017 is AFFIRMED. Benefits are denied for the weeks ending October 14, 2017 through November 18, 2017. The three weeks are reduced from the claimant’s maximum benefits. The claimant will not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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